David Hillard and Jessica Morath:
Evolution of pro bono culture
at Clayton Utz and nationally

On 28 May 2020 the Centre’s CEO, Gabriela Christian-Hare, conducted an interview
with Clayton Utz Pro Bono Partners, David Hillard and Jessica Morath. David and Jess
discussed the evolution of the Australian pro bono landscape, the development of
Clayton Utz’s pro bono practice since 1997, the firm’s response to the bushfires and
COVID-19, and where they see pro bono heading into the 2020s. This article contains a
summary of highlights of the interview.

The full video
interview is
available on the
Centre’s website
here.

L-R Jessica Morath, David Hillard, Gabriela Christian-Hare

Evolution of Australian pro bono landscape
David: In 1996 the Commonwealth made drastic
changes to its Legal Aid funding arrangements,
particularly affecting civil legal funding, which set the
background for pro bono developments in Australia. In
1997, David returned to Clayton Utz to lead the firm's
pro bono practice. Pro bono work was being done at
the firm long before that, but not in any co-ordinated
way. Sometimes the work wasn’t even done officially lawyers did pro bono work late at night and hid the files
in their cupboards when the "real work" was being
performed.
Pro bono at commercial firms in Australia was very
collegiate from the start, and working together has

continued to be a hallmark of Australia’s pro bono
culture. Australia's "pro bono firms" have recognised from
the beginning the benefits of joint projects, shared
information and work for common clients. Pro bono work
is not about the firms, but about responding to clients’
unmet legal need. These early values have continued to
shape the development of Australia’s pro bono culture.
League tables and glossy brochures have been avoided,
and we have generally not put too much stock into
awards. This collaborative approach is supported by the
National Pro Bono Target (run by the Australian Pro Bono
Centre) which doesn’t name the best/worst firms, but
rather tries to encourage a high level of participation in
pro bono work by all lawyers, by encouraging all of them
to do at least 35 hours per year of pro bono work.

“Pro bono in Australia has always
been very collegiate and that
has continued to be a hallmark
of Australia’s pro bono culture.”
From the outset of David’s appointment as pro bono
director at Clayton Utz in May 1997, he worked closely
with Michelle Hannon who, had just been appointed to
lead the pro bono work at Gilbert & Tobin in the only
other dedicated in-house pro bono role. They visited
community legal centres and Legal Aid offices, and met
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with other firms to talk about the possibilities of
dedicated pro bono roles. They did this together, to
counter the idea that this was an area of competition
between firms. David and Michelle were appointed to
the Law Council’s Access to Justice Pro Bono Sub-Committee, where their proposal for a 10 hours per lawyer
pro bono target did not enjoy support.

Development of Clayton Utz's pro bono practice
since 1997
D: In 1997, Clayton Utz did not have a formal pro bono
policy. Many of the 32 pro bono files that had been
opened the year before David started were simply work
done for free for a variety of reasons which would not be
recognised as pro bono these days. A year later, the firm
had opened 170 new files under a new pro bono policy.
All were for low income clients and vulnerable people
who couldn’t get legal aid, and for not-for-profits which
supported low income and vulnerable people.
Jess: There are two principles that have underpinned
the Clayton Utz pro bono practice for 23 years. First, the
firm wants to focus its work on people who would
otherwise not be able to obtain legal assistance. Second,

“We live in a society that is driven by law, so we have
to ensure that the general community has access to it,
regardless of whether they can afford a lawyer."
the firm wants all of its lawyers to be involved in pro
bono work, as part of their ordinary practice. When you
take those two things and grow it over 23 years, you end
up having leaders at the firm who have grown up being
‘indoctrinated’ into a pro bono culture. Over time, the
practice has become more embedded, formalised and
part of who Clayton Utz is as a firm. Jess notes that it’s a
credit to Clayton Utz’s senior leadership that the firm
continues to find ways to grow the practice to be able to
assist more people who are falling through the cracks.
We live in a society that is driven by law, so we have to
ensure that the general community has access to it,
regardless of whether they can afford a lawyer.
The firm’s partners know why they do pro bono work.
Junior lawyers are supported in doing that work – and
are provided with a lot of training and supervision. Pro
bono work has been made part of staff performance
reviews as a Key Performance Indicator. This ensures
that pro bono matters are seen as ‘real work’. Pro bono
performance is important to the promotion process
and to the bonus program. As lawyers progress through their careers at Clayton Utz, the firm wants its
lawyers to commit to pro bono as an inherent professional responsibility to help those who can’t access a
lawyer.
D: In a recent 2020 Clayton Utz engagement survey,
the firm's people were asked to respond to the state-

ment ‘It is important to me that the firm is a leader in
pro bono’. A whopping 92% of partners, 89% of lawyers,
and 87% of business support staff agreed with that
statement. It’s a very unifying experience. Pro bono work
is undertaken across every part of the firm’s practice
areas and at every level of seniority. It defines the firm
and is something staff are very proud of. To have that
personal buy-in is very powerful.
J: There are also professional benefits for lawyers. For
example, the opportunity for advocacy experience for
lawyers and time on their feet in court. Our pro bono
work builds better lawyers, who have to step out of their
comfort zone much earlier than otherwise might
happen within a commercial practice..
D: The trick to having a strong pro bono culture that
involves the entire firm. Make pro bono work "real".
Make it "normal", so that it feels just like every other
piece of work a lawyer performs for a client, and not
some sort of special volunteer piece of work outside of a
lawyer's practice. And stick to the integrity of what your
pro bono policy says it will do.

Importance of senior leadership support
of pro bono
D: David became a partner in 2005, and Jess in 2018.
They head up the firm's pro bono practice group, which
sits alongside the 13 other firm practice groups. Having
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two pro bono partners reflects how important pro bono
practice is to Clayton Utz. Part of their roles is the same
risk management function that partners play in all
practice areas. If the firm is going to do pro bono work,
it needs to be properly supervised, organised and
structured. The size and scale of the pro bono practice
really demanded two pro bono partners. Annually,
around 3.5 to 4% of the firm’s legal work is pro bono. It
makes sense that there are strong and dedicated pro
bono voices within the partnership.

“Crises like this provide
an opportunity for firms
to see in real time the
benefit of doing more
pro bono work.”

2020: Response to bushfires and COVID-19
J & D: Like most firms, Clayton Utz worked closely with
Legal Aid and Justice Connect who led the response to
the bushfires. David and Jess expressed their gratitude
for the coordination both organisations provided and
the streamlined way they referred clients impacted by
the bushfires. Unfortunately, the bushfires have been
somewhat overshadowed by COVID-19.

and sponsorship arrangements, and has helped
established new COVID born charities such as a free
grocery delivery service in Queensland that delivers
groceries to those in need who can’t leave their homes.

In terms of COVID, the Clayton Utz pro bono practice is
busier than ever. This month the firm will provide over
5,000 hours - more hours than it’s ever done in one
month in 23 years of pro bono practice. The firm also
opened 40% more pro bono files in the first two
months of lockdown, when compared to the same
time period last year. The main areas of assistance have
included employment and tenancy. It’s been a time of
severe anxiety, stress, crisis and even financial exploitation for clients.

Pro bono into the 2020s

Clayton Utz has also provided additional support to the
community legal sector who are responding to the
urgent increased legal need. The firm has lawyers on
secondment at CLCs and has assisted CLCs to transition
to a WFH environment. The firm has also advised NFP
clients on a range of COVID issues, including cancellation of fundraising events, employment matters, crisis
management plans, insurance, public health orders,

David hopes that pro bono work will continue to be
integrated into the way all large Australian firms work,
and that more career paths will become available for
people in specialised pro bono roles. Australia has
disproportionately led the world in terms of the level of
pro bono staffing it has and that shouldn’t change.
Referencing the Report on the Nature and Prevalence
of Pro Bono Partner Roles Globally (available on the
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D: During the Global Financial Crisis, pro bono hours
increased across the board. We expect that will also
happen in the 2020 recession. Hopefully, this period
has set a baseline for firms and their management to
feel comfortable about the amount of pro bono work
that can be done. Crises like these provide an opportunity for firms to see in real time the benefit of doing
more pro bono work.

Centre’s website), Australia
has about one-six-th of the
world's pro bono partners.
David and Jess hope that
pro bono will become
more normalised, and seen
as a crucial part of any law
firm’s practice.

David also commented that
it is inevitable that in the future pro bono practices will
become more heavily involved in environmental
matters, given our obvious environmental challenges
and their impacts. The experience of the bushfires is one
clear example of what pro bono work in an environmental crisis can look like. David also thinks that the globalisation of legal practice brings some challenges, and in
that context it’s important that firms remember to look
to resolving unmet legal need in the communities in
which they work.
Technology is also playing a role in changing how pro
bono legal work is being undertaken. The Justice
Connect Portal is an example of how technology can
improve the referral process and make it more streamlined. Technology also has the potential to bring more
clients to us. However, while technology is useful in that
way, clients still need to develop trust in us, and understand advice, which is more easily conveyed in a
face-to-face meeting. When giving legal advice over the
phone it’s important to make an extra effort to build
relationships with clients and build trust.
In conclusion, it was agreed that we have a world class
pro bono culture here in Australia, and hopefully what
lies ahead over the next decade is more of the same,
only better. ■
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