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About the cover artwork
and artist

The featured artwork, Paths of Connection, was
created by Natalie Abraham, a proud Wadi Wadi woman,
Aboriginal artist, and founder of Create Ripples.

Paths of Connection is a celebration of the energy that
flows through Country. The layered patterns and
curved pathways represent the movement of people,
the stories passed down through generations, and the
deep knowledge embedded in land. The use of reds,
pinks and golds reflects the warmth of Country and
the spirit that lives within it. Every mark holds
meaning, reminding us that Country is alive with
culture, memory and connection.

Natalie's work is a deeply personal expression of healing, cultural connection, and
storytelling. While Natalie has always had a love for art, it became a more central part
of her life following the sudden passing of her sister Britt. Creating art became a way
to cope with grief, to process the unspoken, and to honour the legacy Britt left behind.
Through each piece, Natalie continues the ripple effect that her sister started,
grounded in love, resilience, and the strength of community.

Natalie's art is rooted in her connection to Country, culture, and memory. She uses
symbolism, flowing lines, and vibrant colours to explore themes of identity, belonging,
and the deep relationships between people and place. Each artwork is created with
care and intention, often reflecting shared values and lived experience.

Through Create Ripples, Natalie collaborates with schools, organisations, and
communities to co-create meaningful artworks that represent culture and spark
important conversations. She also facilitates workshops that centre storytelling, youth
voice, wellbeing, and cultural pride. Natalie has also completed a Bachelor of Commerce,
majoring in Human Resource Management and Psychological Science.

Natalie's work highlights the importance of art in celebrating culture, honouring
legacy, and bringing people together.

Indigenous Cultural and Intellectual Property, or ICIF refers to Indigenous cultural
heritage, knowledge, and expressions. ICIP provides a framework for a broader
understanding of rights in cultural heritage, knowledge, and expressions than is
offered by current Australian intellectual property laws. For example, ICIP better
recognises community ownership of stories, knowledges and expressions, and the
cultural rights, cultural responsibilities and relational context that may be exercised
through or provide the background to a work. The Project Team has sought to engage
with the artist in a way that respects ICIP and in particular, the cultural context in
which Paths of Connection was created.

© 2025 Australian Pro Bono Centre, other than Paths of Connection artwork and artist statement, which is
© 2025 Natalie Abraham. This guide (excluding the Paths of Connection artwork in full or part, the artist
story, and the artist photograph on page 2) is licensed under the Creative Commons Attribution-
NonCommercial-ShareAlike 4.0 International License. Users are free to: Share — copy and redistribute the
material in any medium or format; Adapt - remix, transform, and build upon the material. The licensor cannot

revoke these freedoms as long as you follow the licence terms. To view a copy of this licence, go to https://
creativecommons.org/licenses/by-nc-sa/4.0/legalcode. The Paths of Connection artwork and artist
statement may only be copied and redistributed as part of a copying or distribution of the guide as a whole,
may not be reproduced or distributed in any other way and may not be adapted. Visit Australian Pro Bono
Centre at www.probonocentre.org.au.



https://creativecommons.org/licenses/by-nc-sa/4.0/legalcode.
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The following symbols from Paths of Connection are used throughout the Guide:

Symbol Meaning

This symbol represents people and is used throughout this Guide to represent
r Scholar Insights, which convey the views and findings from relevant
4 researchers.

This symbol represents people around a gathering place and is used to
represent Stakeholder Insights, which show the perspectives of those who
contributed during the yarning sessions (see page 11).

This symbol represents a journey. It is used to indicate Recommended Resources

f-//: for the reader to review to continue their journey and build their understanding.
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Foreword

First Nations pro bono work has shaped the legal assistance landscape, especially with the first
Aboriginal Legal Service (ALS) established in Redfern in 1970. The first ALS has served as the blueprint
for community legal centres and other First Nations centric legal services. The work of local First
Nations advocates was responded to by the legal and education sectors: respectfully accepting
invitations to meet community members where they were at, listening to and seeing their concerns and
developing solutions in collaboration with community. As practitioners, they understood their role to
serve community and seek justice. | honour the strength of frontline service providers who occupy
difficult positions in our legal system, particularly the many First Nations support workers who
operate with the fire of First Nations justice burning brightly across all parts of Australia.

The law has often operated as an axe that has fallen most harshly on First Nations Peoples. However,
through effective partnerships and collaboration, justice can be served. As an Aboriginal person and
lawyer, | am acutely aware of the many responsibilities | hold, particularly as | stepped into the first
dedicated First Nations role in a global law firm. Several years later, it was an honour to sit in on
consultations with First Nations pro bono practitioners — their collective wisdom is generously shared
on these pages, however | recognise that First Nations employment across this sector is vital and must
continue to grow. | extend my sincere gratitude to Kishaya Delaney who dreamed up this guide and
invited me in to the rigorous review process.

This guide, the first of its kind for the sector, is one grounded in deep respect and a desire for work to
be done in concert with our aspirations. Putting First Nations cultural communicative nuances and
understanding our ways of doing, knowing and being at the forefront. At present, a baseline of cultural
awareness has not been established by the Australian legal profession and with First Nations
programmes being a core focus of pro bono practices across Australia, | hope this guide serves to invite
curiosity about ways in which programmes are developed and delivered. By adopting culturally inclusive
practices, the delivery of pro bono legal services is strengthened as it is effective.

It is my pleasure to present this resource as a gift to the pro bono community, a gift from the many
gracious participants who contributed to this guide. May we operate in harmony and respect, honouring
the legacy of the advocates who invited lawyers and academics into local communities to see the
realities of lived experience. Such invitations were extended after building trust and mutual
understanding.

| welcome us all to remember: as pro bono practitioners, we are guests of the frontline service
providers and individuals who invite us in to their worlds. Without their invitation, we would not be the
current vibrant community we are today. It is our collective responsibility to ensure we understand
First Nations ways of doing, knowing and being as these ways existed for tens of thousands of years
prior to the legal system. We have a duty to platform cultural literacy, safety and awareness.

In solidarity,

Trent Wallace
Head of First Nations Strategy, Ashurst
Board Appointed Expert for Indigenous Matters, Australian Pro Bono Centre
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1. Introduction

Pro bono legal work can play a meaningful role in
addressing unmet legal need.

'Pro bono’ comes from the Latin phrase pro bono
publico, which means ‘“for the public good'. In the
legal context, it generally means the provision of
legal services for free or at a substantially
reduced fee to those who would not otherwise be
able to access the legal system, or whose matter
raises an issue of public interest. It includes legal
assistance provided for free or at a substantially
reduced fee for not-for-profit organisations that
‘work for the public good’. While there is no
universally accepted definition of what is meant
by ‘pro bono’, the definition of ‘pro bono legal
services adopted by the Australian Pro Bono
Centre (APBC) is widely accepted in Australia. Pro
bono legal work can take many forms, including
providing legal advice, court representation and
providing community legal education.

Many pro bono practices across the country have
developed a focus on supporting First Nations
individuals and organisations, a trend that is
reflected in the APBC's 2024 Biennial National Pro
Bono Law Firm Survey results.? This reflects, in
part, a broader shift among legal services
providers to interrogate their role in advancing
justice for First Nations peoples.

Ensuring this work is done appropriately and
safely is a professional and ethical obligation and
a critical step in addressing institutional
inequality. Increasingly, firms and legal teams are
partnering with First Nations controlled

organisations, engaging First Nations businesses
to deliver cultural safety and allyship training and
employing First Nations lawyers to lead or inform
their pro bono work with First Nations clients.
The expertise of First Nations lawyers, combining
legal training with lived experience, is invaluable in
ensuring that this work maintains cultural
integrity and authenticity.

This Guide seeks to provide information to
support lawyers and law firms to deliver
respectful, effective and culturally safe pro bono
practices in partnership with First Nations clients
and communities. Importantly, this Guide is
grounded in the lived experiences of First Nations
peoples, as well as insights from pro bono
practitioners and existing best practice resources.

Resources like this one of fer a valuable
foundation, but they also require thoughtful
application and are a starting point rather than
an exhaustive ‘how-to’. While this Guide includes
practical tools, it is not intended as a checklist.
The needs of First Nations clients vary widely,
depending on factors such as individual context,
community affiliation, legal issues and personal
experience. Accordingly, general guidance must
always be applied with care and with an emphasis
on culturally responsive, client-centred practice.

Best practice when working with First Nations
clients requires sustained reflection, genuine
partnerships and long-term commitment.

1. Australian Pro Bono Centre, Definition of Pro Bono (Web Page) <https://www.probonocentre.org.au/definition-of-pro-bono-2/>.

2. Australian Pro Bono Centre, 9t Biennial Pro Bono Survey (2024) (Final Report, February 2025) <https://www.probonocentre.org.au/

information-on-pro-bono/survey/>.


https://www.probonocentre.org.au/definition-of-pro-bono-2/
https://www.probonocentre.org.au/information-on-pro-bono/survey/
https://www.probonocentre.org.au/information-on-pro-bono/survey/
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11. What respect looks like in practice - First Nations perspectives

For First Nations clients engaging with pro bono for genuine relationships built on trust, respect
legal services, experience is shaped by more and cultural safety.

than just the legal issues and processes at hand.
It is deeply connected to the recognition of
cultural identity, lived and intergenerational
experiences of systemic injustice, and the need

Consultations with First Nations clients, First
Nations legal professionals and other First
Nations stakeholders in the legal sector revealed
several key themes that informed this Guide.

Theme First Nations perspectives

Cultural safety is  First Nations clients shared that being seen, heard and respected as First

essential Nations peoples fundamentally shapes their willingness and ability to engage
with legal services. Visibility of mob employed in legal services builds trust and
signals that these spaces are safe and culturally appropriate.

There is no First Nations clients highlighted that cultural competence is not a destination
one-size-fits-all but an ongoing journey of learning and unlearning. Acknowledging the
approach to diversity of First Nations Countries, communities and lived experiences is
cultural crucial. Practitioners must approach every engagement with a First Nations
competence client with humility and an openness to listen and learn.

Peer networks For First Nations clients, knowing their legal support networks are connected
and community to community, and that cultural solidarity exists within the sector provides a
connections are layer of cultural protection and emotional safety that goes beyond the
important transactional nature of legal advice.

Systemic barriers  First Nations clients spoke about the tensions of working within systems

require systemic that have historically marginalised them and that tend to perpetuate

responses colonial power structures. Practitioners must navigate these tensions with
integrity, by centring First Nations leadership, self-determination and
rights-based approaches.

Listening deeply Simple actions like respecting silence, allowing space for emotion and

and patiently acknowledging the weight of cultural and historical context in conversations
can transform relationships with clients. First Nations clients described
moments in conversations where they were managing deep emotions — grief,
frustration, cultural responsibility — while staying composed. These moments,
when they describe themselves as ‘just holding it together’, reflect the
emotional labour of sharing personal and often painful experiences in spaces
that can feel unfamiliar or unsafe. It is important for practitioners to be
aware of, make space for and respect those moments.




In this Guide, cultural safety means legal practice
that respects and responds to First Nations
peoples’ identities, knowledges and lived
experiences. It includes trauma-informed practice,
clear communication, support for self-
determination and meaningful partnerships.
Practising cultural safety requires lawyers to
reflect on their own assumptions, centre the
client’s voice and experience and uphold culturally
responsive standards of professionalism.

This Guide uses the term ‘cultural safety’ to refer
to the cumulative effect of these practices: an
environment in which First Nations clients feel
physically, emotionally and culturally secure.

This concept underpins the guidance throughout
this Guide.

In this Guide, the terms ‘First Nations’,
‘Indigenous’ and ‘Aboriginal and/or Torres Strait
Islander peoples’ are used interchangeably. These
terms are used respectfully, acknowledging the
rich diversity of identities, knowledges, and
cultures of Aboriginal and/or Torres Strait
Islander peoples across Australia.

We recognise and honour that different
communities use their own preferred terms to
refer to themselves, including their peoples,
nations, language groups, and communities. These
local and self-determined identifiers reflect the
deep connection to Country, culture, and
community that is unique to each group.

In practice, it is important that practitioners seek
guidance from communities they are engaging
with on the terminology they prefer. Using the
correct terms is a critical step in showing respect,
building trust, and fostering culturally safe and
meaningful relationships.

The views, experiences and insights shared in this
Guide reflect the contributions of a range of First
Nations individuals who generously offered their
perspectives. We acknowledge that First Nations
peoples are diverse, with distinct cultures,
communities, and experiences across Australia.
This Guide does not seek to speak on behalf of
First Nations peoples, nor to represent a singular
view. Instead, it aims to respectfully share what
was offered through consultation, research and
lived experience to support culturally safe and
responsive pro bono legal practice.

This Guide platforms First Nations expertise with
a deliberate focus on privileging the voices,
knowledges, and lived experiences of First Nations
clients, lawyers and other First Nations peoples
working in the legal sector.

The development of this Guide was informed by a
mixed methods framework, combining First
Nations-led approaches to stakeholder engagement
with established Western research methods. This
approach ensured that the lived experiences,
knowledges, and cultural authority of First Nations
peoples remained central throughout the process.

This Guide does not seek to replicate existing
resources but to consolidate and apply them in a
pro bono-specific context. Where appropriate, it
links directly to existing resources, ensuring users
can access further detail or guidance as needed.
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The following methods were used in the development of this Guide:

Method Description

Literature scan

Targeted review of ~40 academic and community-based resources, on cultural

safety, legal engagement and rights-based approaches.

Existing guidance
materials collation

Targeted review of ~20 existing guidance materials developed by legal aid
bodies, law societies and international jurisdictions.

Surveys

Two surveys capturing 65 responses from First Nations and non-Indigenous

pro bono lawyers, and law firms who undertake pro bono work with First

Nations clients.

Group yarning

Four group yarning sessions with stakeholders including First Nations pro

sessions bono lawyers, non-Indigenous pro bono lawyers, peak bodies, advocacy
organisations, and academics. Yarning was chosen as a culturally safe method
of engagement, allowing participants to share their experiences in a relational
and respectful way.

Individual Five individual yarning-style interviews with First Nations and non-Indigenous

yarning-style stakeholders, including clients, practitioners, sector leaders, and community

interviews representatives, to explore nuanced perspectives and deepen insights.

1.5. How to use this Guide

This Guide is intended to be a dynamic and
practical resource. It weaves together First
Nations narratives, scholarly insights, stakeholder
reflections, and hands-on tools to support
culturally safe legal practice.

Section 2 outlines the purpose of the Guide and
the opportunity it responds to. Section 3
supports organisations to assess their readiness
to engage in culturally safe legal practice.
Sections 4 and 5 provide detailed guidance on
client engagement and embedding human rights
and Indigenous rights frameworks including Free,
Prior and Informed Consent (FPIC), Indigenous

Data Sovereignty (ID-SOV) and Indigenous Cultural
and Intellectual Property (ICIP). Section 6 offers
narratives of change drawn from lived experience,
and Section 7 provides further resources.

While best read as a whole, the Guide is designed
to allow for flexibility: readers may focus on key
themes, case studies or tools as needed, but are
encouraged to approach the practical sections
with the foundational principles and perspectives
in mind. Appreciating that different firms and
practitioners will each be at their own stage,
readers are encouraged to use this guide as a
prompt and implement the best practice guidance
in a way that suits their practice.
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2. Purpose of this Guide

2. purpose and scope of this recognise the lived experience and strength of
Guide First Nations clients and their cultures.

This Guide is directed at law firms and lawyers, Pro bono legal work has a meaningful role to play

assisting them to: in responding to First Nations peoples’ unmet

legal needs, but it must be done in a way that is

« understand and respond to the legal needs of culturally safe.

First Nations peoples;
APBC's 9th Biennial Pro Bono Survey (2024)*

» promote equitable access to justice; and . ) .
P d . reports that First Nations clients are the most

* support community-led outcomes and supported group across large firms. Work for
self-determination. First Nations clients arises in areas such as:
While written with pro bono practice in mind, » Family and child protection

many of its principles apply across legal work
involving First Nations peoples; whether individual
clients, community-controlled organisations or
Indigenous-owned businesses.

 Tenancy and housing

Debt, fines and social security

Employment law and discrimination

2.2 Understanding the need and There is also increasing demand for commercial
o expertise, particularly for Indigenous owned and

Opportumty controlled organisations.> Economic participation
First Nations communities continue to experience is a critical dimension of self-determination for
deeply entrenched and disproportionate levels of  First Nations communities and the First Nations

unmet legal need. This includes individual legal business sector in Australia is growing steadily,®
issues, noting that structural inequalities such as  but structural barriers remain.” These barriers
institutional racism can drive or impact upon include limited access to legal advice tailored to
individual legal needs; and structural challenges cultural and community contexts.

faced by First Nations organisations. . ,
Pro bono legal services can support Indigenous

For many First Nations clients, legal needs businesses by offering assistance with

intersect with systemic disadvantage and injustice, ~governance, contracts, intellectual property and
both historically and contemporarily.® Clients are compliance - provided this work is undertaken in a
often forced to navigate multiple, overlapping culturally safe way.

systems: legal, housing, social security and beyond.
This cumulative burden calls for approaches that
are holistic, reduce bureaucratic barriers and

3. Victoria Law Foundation, Everyday Problems and Legal Need: Findings from the Victorian Legal Need Survey 20217 (Report, September 2022)
29-33. <https://puls.victorialawfoundation.org.au/publications/everyday-problems-and-legal-need>.

4. Australian Pro Bono Centre, 9th Biennial Pro Bono Survey (2024)
(Final Report, February 2025) <https://www.probonocentre.org.au/information-on-pro-bono/survey/>.

5. Edward J Cubillo, ‘What Does ‘Self-Determination’ Mean in the Context of Legal Service Provision for Aboriginal and Torres Strait Islander
Legal Services (ATSILS)?’ (PhD Thesis, University of Technology Sydney, 2021). As Cubillo notes, Indigenous-controlled organisations play a
vital role in advancing equitable access to justice, reinforcing the need for legal support structures that empower Indigenous businesses.

6. Indigenous Business Australia, Pathways: Indigenous Business Growth Report (Report, 2024) 10 <https://iba.gov.au/wp-content/
uploads/2024/10/1BA-Pathways-Business-Report.pdf>.

7. Thalia Anthony, ‘First Nations Economies and the Role of Law’ (2020) 46(2) Monash University Law Review 300. As Anthony notes, First
Nations entrepreneurs often face systemic barriers, including a lack of culturally appropriate financial products, limited access to legal
advice and the ongoing legacy of historical injustices.

10
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https://iba.gov.au/wp-content/uploads/2024/10/IBA-Pathways-Business-Report.pdf
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2.3. A gap in the landscape: why this Guide is
different

To date, there has been no dedicated guidance designed specifically for
pro bono providers working with First Nations clients. Most existing
resources are tailored to Legal Aid Commissions and Community Legal
Centres (CLCs), which operate within different structural, policy and
resourcing contexts compared to private law firms.

A welcome and important development in this broader landscape is the
Framework for First Nations Cultural Capability in the Legal Profession,
recently developed by the Victorian Aboriginal Legal Service , Victoria
Legal Aid and the Law Institute of Victoria. While aimed at the legal
profession generally, it provides a valuable foundation that can inform
culturally safe approaches across all sectors, including pro bono practice.

Pro bono lawyers in commercial firms often work on a case-by-case basis
without the infrastructure that supports culturally competent practice
in other settings, such as Indigenous liaison officers, in-house
interpreters or organisation-wide cultural safety policies. They may also
have limited prior experience working with First Nations clients.

Insights from legal professionals consulted during this project reinforce
the need for this resource. Firms acknowledged that while cultural
awareness may be growing, efforts may remain informal, ad hoc or
reliant on individual initiative. Some firms noted that although they are
willing to support Indigenous organisations, they may lack culturally
informed frameworks and structured pathways into this work.

This Guide seeks to respond to that need by offering guidance and
practical tools to support more consistent, accountable and culturally
safe engagement with First Nations clients and communities.

The legal sector in Australia continues to include a low number of First
Nations practitioners, who carry a significant colonial load due to this
lack of representation. For many, being the sole First Nations person in
a legal team or firm can mean navigating the unspoken burden of
cultural representation, education, and advocacy in addition to
professional responsibilities. This Guide seeks, in part, to help address
that load. By supporting non-Indigenous lawyers and firms to work
more ethically and respectfully with First Nations clients, the Guide
aims to redistribute responsibility and contribute to a more culturally
safe and informed legal landscape.

Additionally, this Guide seeks to support firms in assessing their
readiness to take on this work, including by providing guidance on
building internal capacity through partnerships with Indigenous
organisations, embedding culturally safe practice into firm culture and
encouraging the use of First Nations expertise through engaging First
Nations owned businesses.
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3. Organisational readiness

This section supports pro bono lawyers and firms
to understand the foundational principles of
cultural safety, human rights and decolonisation
and translate them into practice. It begins with a
necessary framing: that working with First
Nations clients cannot be separated from the
historical and structural context in which
Australian law has developed. Colonisation
continues to shape legal systems, from how laws
are written and enforced to how legal services are
delivered. It builds on this framing by offering
practical strategies for embedding culturally safe,
rights-based approaches throughout legal

service delivery.

This section also provides guidance on how firms
can assess their organisational readiness when
working with First Nations peoples. Evaluating a
firm’s readiness to work with First Nations clients
and communities is an ongoing process that
requires continuous reflection and learning. It
includes assessing cultural understanding,
relationship-building capabilities, and commitment
to working respectfully with First Nations peoples
and communities.

3.1. Historical context

Some of the barriers that First Nations peoples
experience when accessing and obtaining suitable
legal advice stem from the ongoing impacts of
colonisation and institutional racism.

3.1.1. Colonisation and the importance
of structural reform

Colonisation has left a lasting imprint on
Australia’s legal institutions, not only in their
origins, but in the structures, assumptions
and practices that continue to shape legal
engagement with First Nations peoples. These
effects are often implicit; embedded in how
authority is constructed, which forms of
communication are favoured, and whose
knowledge is recognised or excluded.

-

SCHOLAR M@
INSIGHT

Smith's Decolonizing Methodologies
challenges professionals to reframe their
approach to client engagement by
recognising and respecting Indigenous
knowledge systems, protocols and the

\broader historical context of legal issues.gj

For pro bono lawyers, this means interrogating
how even well-intentioned practices might
replicate power imbalances and identifying where
processes can be reshaped to reflect First Nations
leadership, values and strengths.

It also means working in ways that are
collaborative, not extractive. Pro bono services
should complement, not compete with, existing
First Nations-led legal services.

Lawyers using this Guide are encouraged to pause
and reflect:

« What assumptions do | bring into legal processes
about authority, neutrality or evidence?

* How does my practice reinforce or disrupt
colonial structures?

* How can | move beyond compliance towards
genuine partnership with and accountability to
First Nations clients?

3.1.2. The impacts of institutional racism

Institutional racism operates through systems and
policies that appear neutral but produce unequal
outcomes. This includes how offices are designed,
how clients are spoken to and how legal advice is
framed. Across the yarning sessions, stakeholders
spoke clearly and powerfully about the ways that
institutional racism continues to shape legal
processes, systems and environments:

8. Linda Smith, Decolonizing Methodologies: Research and Indigenous Peoples (Zed Books, 2nd ed, 2012).
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INSIGHT

‘Lawyers don't always tell the full story
- Indigenous peak organisation
stakeholder referring to power
imbalances and withheld information.

' The perception of lawyers is that we're
hard to get along with, or we're too posh,
or we are out of reach of then' -
Indigenous legal advocacy organisation
stakeholder reflecting on cultural and
power divides when communicating with
First Nations clients.

"They've got the Captain Cook statue
literally in the front reception — that was
another massive barrier' — First Nations
pro bono lawyer reflecting on the impact
of visual representations of colonisation

in physical environments. j

"
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3.1.3. Advancing structural reform
through pro bono practice

While it is important for law firms to support
First Nations clients pro bono by assisting with
legal matters on a case-by-case basis, this

alone is not enough to achieve lasting justice.

The legal sector has a powerful role to play in
driving systemic and structural reform in genuine
partnership with First Nations communities. This
requires going beyond individual advice and case
work to engage with broader policy issues, amplify
Indigenous voices, and challenge the systems

that perpetuate inequality. The collaboration

of corporate law firms in support of the Uluru
Statement from the Heart and Voice to Parliament
referendum is an example of this.

Key takeaway:

Colonial systems of harm and institutional
racism cannot be dismantled by goodwill alone.
It requires long-term commitment, critical
reflection, structural change, and cultural
humility — renewed through consistent action
and accountability.
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3.2. Cultural safety but must remain open, flexible and guided by the

3.2.1. What is cultural safety?
The term cultural safety originated in New Zealand K

irjctge 19805, first pr?cp()]cseci by Méorfi mi(.j:;/]i.fery RECOM M EN DED
students in response to feeling unsafe within
predominantly Anglo educational settings. The RESOU RCE

writings of Indigenous scholar Irihapeti Ramsden

have played a pivotal role in shaping and advancing Kingsford Legal Centre (KLC), Service
the concept.® In the legal setting, cultural safety Provision Manual - Working with

means creating environments in which First Nations Aboriginal clients at Kingsford Legal
clients are not only respected, but where their Centre - see page 22 for an articulation

cultural identity and lived experience are affirmed,
and their rights to self-determination are upheld.

Ramsden identified a continuum of cultural kCUVEUI’al safety. J
engagement as outlined in the table below.”®

voices of First Nations clients and communities.'?

of the distinction between cultural
awareness, cultural sensitivity and

Stage Description 3.2.2. Why culturgl safety matters in
legal practice

Cultural Understanding the social, economic
awareness and political context in which

Across the Australian legal profession, there is a
growing recognition that cultural safety is essential

people exist. to ethical and effective delivery of pro bono legal
Cultural Legitimising this difference: services. Existing protocols and guidance have
sensitivity a process of self-exploration that increasingly linked cultural safety with the minimum

enables us to see how our own life standards expected of lawyers, including duties of

experience impacts upon others. competence, communication, fairness and respect.
Cultural Providing an environment that is These materials emphasise that lawyers must take
safety safe for people. reasonable steps to ensure clients understand

their rights and the advice provided, including by

Legal.practitioners are also encouraged to adapting communication styles and using
practise cultural humility: a continuous process of interpreters where appropriate.® They also
reflection, learning and respectful engagement."  nignhjight that overlooking cultural or linguistic
Cultural humility recognises that no practitioner differences can undermine a client’s ability to
can ever be fully ‘competent’ in another culture participate meaningfully in legal processes™

10.

M.

12.

13.

14.

Australian Human Rights Commission, Cultural Safety for Aboriginal and Torres Strait Islander Children and Young People: A Background
Paper to Inform Work on Child Safe Organisations (Background Paper, January 2018); followed by Ramsden first articulated the concept of
cultural safety in 1993, later formalising it in her doctoral thesis: Irihapeti Ramsden, ‘Cultural Safety and Nursing Education in Aotearoa and
Te Waipounamu’ (PhD Thesis, Victoria University of Wellington, 2002).

Irihapeti Ramsden, ‘Cultural Safety and Nursing Education in Aotearoa and Te Waipounamu’ (PhD Thesis, Victoria University of Wellington,
2002, p. 5).

Melanie Tervalon and Jann Murray-Garcia, ‘Cultural Humility Versus Cultural Competence: A Critical Distinction in Defining Physician Training
QOutcomes in Multicultural Education’ (1998) 9(2) Journal of Health Care for the Poor and Underserved 117, 123.

Narelle Bedford et al, ‘Developing Indigenous Cultural Safety in Law: Clinical Legal Education as a Method for Getting it Done’ (2024) 34(1)
Legal Education Review 111. Bedford et al emphasise the importance of practising cultural humility in the law.

Law Society of the Northern Territory, /Indigenous protocols for lawyers (Guide, 2015) 6-15 <https://lawsocietynt.asn.au/wp-content/
uploads/2024/05/indigenous_protocols_for_lawyers.pdf>.

Law Society of Western Australia, Protocols for Lawyers with Aboriginal or Torres Strait Islander Clients in Western Australia (Guide, 2023)
<https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-
Western-Australia-1.pdf>.


https://lawsocietynt.asn.au/wp-content/uploads/2024/05/indigenous_protocols_for_lawyers.pdf
https://lawsocietynt.asn.au/wp-content/uploads/2024/05/indigenous_protocols_for_lawyers.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://www.unsw.edu.au/content/dam/pdfs/law/klc/resources/2024-06-working-with-aboriginal-clients-at-klc.pdf
https://www.unsw.edu.au/content/dam/pdfs/law/klc/resources/2024-06-working-with-aboriginal-clients-at-klc.pdf
https://www.unsw.edu.au/content/dam/pdfs/law/klc/resources/2024-06-working-with-aboriginal-clients-at-klc.pdf
https://www.unsw.edu.au/content/dam/pdfs/law/klc/resources/2024-06-working-with-aboriginal-clients-at-klc.pdf

One such dynamic is gratuitous concurrence, a
tendency to agree with statements out of
politeness, deference or cultural norms rather
than agreement.’> Being alert to this possibility,
particularly when taking instructions, is part of
culturally safe practice.

The consequences of failing to attend to cultural
nuance are starkly illustrated in R v Kina,'® where a
miscarriage of justice occurred in part because
the client’s cultural background, communication
style and experience of violence were not properly
understood or conveyed to the court. The case
has since become a critical reference point for
legal and judicial education on cultural safety and
the need for trauma-informed, context-aware

advocacy.”
~f)
7]

Eades highlights that communication
styles such as indirectness, use of silence,
or avoidance of eye contact, common in
many Aboriginal communities, may be
misinterpreted as evasive or
uncooperative by those unfamiliar with
these norms.'® Recognising these patterns
is part of culturally safe practice.

In some existing guidance materials, cultural
safety practices are explicitly mapped to formal
ethical duties, reinforcing their binding nature.”” In
Canada, mandatory cultural competency training
has been introduced for all lawyers in British
Colombia and Alberta.?°Framing cultural safety in
this way supports both compliance and better
outcomes for First Nations clients by aligning
culturally safe practice with lawyers’ existing
duties of competence, communication, fairness
and respect.

e Law Society of NT, Indigenous Protocols for
Lawyers in the Northern Territory - see
especially pages 3-4.

Law Society of WA, Protocols for Lawyers with
Aboriginal or Torres Strait Islander Clients in
Western Australia.

Law Society of South Australia, Protocols for
Lawyers Dealing with Aboriginal Clients in South
Australia - see Annexure A.

See also the Australian Solicitors’ Conduct Rules
(as adopted in each participating Uniform Law
jurisdiction), particularly rules 4 (best interests
of client), 7 (effective and timely
communication), and 8 (duty to deliver
competent legal services).

15. Diana Eades, ‘Communication with Aboriginal Speakers of English in the Legal Process’ (2015) (32(4) Australian Journal of Linguistics 473.

16. RvKina[1993] 2 QCA 480.

17. See also R v Minor (1992) 59 A Crim R 227: misunderstanding silence as a sign of guilt, R v Hill [2001] QCA 353: eye contact avoidance

misread as dishonesty.

18. Diana Eades, ‘Communication with Aboriginal Speakers of English in the Legal Process’ (2015) (32(4) Australian Journal of Linguistics 473.

19. Law Society of South Australia, Lawyers’ Protocols for Dealing with Aboriginal Clients in South Australia (Guide, 2021) <https://www.
lawsocietysa.asn.au/site/for-legal-practitioners/guidelines-and-policies/lawyers-protocols-for-dealing-with-aboriginal-clients-in-south-

australia.aspx>.

20. In 2019, the Law Society of British Columbia’s Benchers formally mandated Indigenous intercultural competency training as a core lawyer
competence requirement. In 2020, the Law Society of Alberta Benchers introduced Rule 67.4, making the five- to six-hour online course The
Path - Your Journey Through Indigenous Canada a mandatory Indigenous cultural competency requirement for all active Alberta lawyers, to

be completed within 18 months.


https://lawsocietynt.asn.au/wp-content/uploads/2024/05/indigenous_protocols_for_lawyers.pdf
https://lawsocietynt.asn.au/wp-content/uploads/2024/05/indigenous_protocols_for_lawyers.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://www.lawsocietysa.asn.au/site/for-legal-practitioners/guidelines-and-policies/lawyers-protocols-for-dealing-with-aboriginal-clients-in-south-australia.aspx
https://www.lawsocietysa.asn.au/site/for-legal-practitioners/guidelines-and-policies/lawyers-protocols-for-dealing-with-aboriginal-clients-in-south-australia.aspx
https://www.lawsocietysa.asn.au/site/for-legal-practitioners/guidelines-and-policies/lawyers-protocols-for-dealing-with-aboriginal-clients-in-south-australia.aspx
https://lawcouncil.au/policy-agenda/regulation-of-the-profession-and-ethics/australian-solicitors-conduct-rules
https://www.lawsocietysa.asn.au/site/for-legal-practitioners/guidelines-and-policies/lawyers-protocols-for-dealing-with-aboriginal-clients-in-south-australia.aspx
https://www.lawsocietysa.asn.au/site/for-legal-practitioners/guidelines-and-policies/lawyers-protocols-for-dealing-with-aboriginal-clients-in-south-australia.aspx
https://www.lawsocietysa.asn.au/site/for-legal-practitioners/guidelines-and-policies/lawyers-protocols-for-dealing-with-aboriginal-clients-in-south-australia.aspx
https://www.lawsociety.bc.ca/for-lawyers/professional-development/indigenous-intercultural-course/
https://www.lawsociety.ab.ca/about-us/key-initiatives/indigenous-initiatives/indigenous-cultural-competency-education/

Consultation with stakeholders indicates
encouraging progress in cultivating cultural
safety in practice:

« The majority of pro bono lawyers reported
having undertaken cultural safety or cultural
competency training.

« The majority of law firms reported providing
some form of cultural training or engagement
for their staff.

« Many law firms reported having developed RAPs,

First Nations engagement strategies and

partnerships with First Nations organisations.

However, cultural safety is not a one-off training

module or policy. It must be embedded in
everyday practice.

It’s not about ticking boxes, it’s about
feeling like you're seen and heard as a
person, not just a client’- First Nations
client.

While many firms of fer cultural awareness or

capability training, stakeholder feedback revealed

inconsistency in quality, format, structure and

frequency, ranging from self-paced online modules
to in-depth live training or immersion programs.

While most firms reported having a RAP or a

First Nations strategy, few described mechanisms

for post-matter reflection or evaluation that
could track progress in cultural safety or
equitable outcomes.

‘We have a RAP and internal policies, but
it’s still mostly reactive, not yet part of
our systemic way of working’— First
Nations pro bono lawyer.

Lawyers are encouraged to reflect not only on
what their firms have in place (for example, a RAP
or cultural training), but on how embedded those
measures are and whether they are experienced
by clients and colleagues as genuine, safe

and effective.

3.2.3. Building capacity and sustaining
change

Putting cultural safety into practice requires
more than good intentions; it demands consistent,
intentional action. Cultural safety is not a fixed
endpoint but a continual process. Across the
yarning sessions, stakeholders identified that
embedding cultural safety must be a
whole-of-organisation commitment, backed by
policy, training, resourcing, and accountability.
This means building genuine connections,
addressing power dynamics and institutional
barriers, active listening and learning.



Key components of capacity-building

Area What this looks like

WORKING WITH FIRST NATIONS CLIENTS

KSTAKEHOLDER

INSIGHT

‘Cultural competency training should not
be a one-off workshop but an ongoing
part of professional development,
designed in collaboration with First
Nations communities and experts,
ensuring that lawyers understand the
cultural, historical, and social context of
their clients’- First Nations peak

First Wherever possible, cultural
Nations-led  training should be designed and
training delivered by First Nations
facilitators or organisations.
Ongoing Cultural training should be
learning included in professional
development plans.
Structured Training should be followed up
reflection with opportunities for
reflection and feedback.
Internal Staff should be appointed who
champions are responsible for promoting

and embedding cultural safety
within teams. These champions
should be empowered,
resourced and supported by
leadership. In choosing
champions, be mindful of the
cultural load this role can place

-

on First Nations staff.
SCHOLAR M@
INSIGHT

Bedford et al argue that cultural safety
training in legal education must move
beyond surface-level awareness. They
highlight the importance of combining
practical tools, reflective practice, and
experiential learning, including yarning
and clinical supervision, as part of a

\relational and transformative approach.”j

\organisation survey respondent. j

Stakeholders also highlighted that cultural safety
requires flexible pacing and approaches. Firms
should focus on building systems that embed
cultural responsiveness into policies, procedures,
and everyday practice. This means shifting away
from rigid, efficiency-driven timelines and instead
allowing flexibility to meet clients where they

are at.

KRECOIVIMENDED

RESOURCES

« Victorian Aboriginal Legal Service's
Framework for First Nations Cultural
Capability in the Legal Profession outlines
that cultural capability requires long-term,
sustained commitment to learning,
structural reform, and accountability -
see page 13.

« Community Legal Centres New South Wales
(CLCNSW), Aboriginal Cultural Safety
Workbook for Community Legal Centres - see,

\ for example, ‘Module 1: Review Exercise 2", j

21. Narelle Bedford et al, ‘Developing Indigenous Cultural Safety in Law: Clinical Legal Education as a Method for Getting it Done’ (2024) 34(1)

Legal Education Review 111.
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https://www.vals.org.au/wp-content/uploads/2025/06/A-Framework-for-First-Nations-Cultural-Capability-in-the-Legal-Profession.pdf
https://www.vals.org.au/wp-content/uploads/2025/06/A-Framework-for-First-Nations-Cultural-Capability-in-the-Legal-Profession.pdf
https://www.clcnsw.org.au/sites/default/files/2018-08/201602 Aboriginal Cultural Safety Workbook for CLCs_reduced.pdf
https://www.clcnsw.org.au/sites/default/files/2018-08/201602 Aboriginal Cultural Safety Workbook for CLCs_reduced.pdf

Key takeaway:

Cultural safety in legal practice means creating
environments where First Nations clients feel
respected, understood, and empowered, with their
identities and experiences affirmed. This requires
a sustained, whole-of-organisation commitment
to embedding culturally safe practices into
everyday legal work.

3.3. Evaluating organisational
readiness and accountability

Evaluating readiness to work with First Nations
clients is not only about broad organisational
commitments; it also requires attention to who,
within a firm, is best placed to do the work. Pro
bono practitioners and coordinators play a key
role in facilitating these matters and should be
supported to make informed decisions about
referrals and team composition. This includes
assessing which teams or individuals have the
relevant experience, cultural safety training, and a
demonstrated capacity to engage respectfully and
effectively with First Nations clients.

3.3.1. Key areas of assessment

A firm can assess and demonstrate cultural
understanding and readiness to work effectively
with First Nations clients through a combination
of critical reflection, evidence-based practice, and
community-informed engagement. This process
may include the use of structured self-assessment
tools and staff surveys to evaluate cultural
awareness, attitudes, and behaviours across the
organisation. These tools can help identify gaps
and inform future capability building initiatives.
Law firms may also conduct a cultural competency
or safety audit. This involves a comprehensive
review of the firm’s systems, policies, and
practices to assess how the firm is currently
engaging with First Nations communities.



Relationship-building should be viewed as a
long-term, trust-based process that extends
beyond individual matters or one-off
engagements. Firms can evaluate their
relationship-building capacity by examining the
depth, consistency, and reciprocity of their
engagement with First Nations peoples. This
includes assessing whether relationships are

grounded in genuine listening and mutual respect

and are developed at a pace that acknowledges

and respects the needs of First Nations clients, as

well as community and cultural timelines.

‘Onboarding and relationship-building is
such an important thing...if that
relationship was built it would have
reduced some of the gaps for me’-
First Nations client reflecting on the
importance of relationship building.

In First Nations cultures, relationships are at the
heart of identity, knowledge systems, and ways of
being, and must be honoured to ensure culturally

respectful and effective engagement with First
Nations clients. Across the yarning sessions,
stakeholders emphasised the value of relational

approaches to support trust building and reflect

cultural ways of being.

3.3.2. Indicators of readiness

Assessing and demonstrating a firm's commitment
to working respectfully with First Nations

clients and communities involves examining

both structural and behavioural indicators of
cultural responsiveness.

Indicators that a firm is ready to work with First
Nations clients include:

* The representation of First Nations peoples
within the firm, particularly in leadership and
governance roles, and meaningful support for
and embedding within decision-making
processes of First Nations voices.

« Clear and ongoing leadership commitment to
First Nations self-determination, equity, and
inclusion, demonstrated through actions rather
than statements alone.

« Evidence that programs, communication styles,
legal services, and client engagement
approaches have been adapted to reflect and
respond to the cultural needs and preferences
of First Nations clients.

 High-quality and frequent cultural capability
training, which is embedded as a core part of
professional development and organisational
culture.

« Active recognition of and engagement with
culturally significant events (such as NAIDOC
Week and National Sorry Day) and demonstrable
support for issues identified as priorities by
First Nations communities (such as support for
the Uluru Statement from the Heart).

If these indicators are not present within a firm,
it is prudent to ask whether it is the right firm to
be working with First Nations clients, particularly
on sensitive legal matters. Firms are encouraged
to consider whether it is appropriate to refer the
matter to or partner with a First Nations-led

law firm.
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Indicators

Readiness

Area

Awareness and Staff and leaders

Reflective acknowledge bias, power

Practice dynamics, and commit to
continuous learning.

Relationship Mutually beneficial

Building relationships with First
Nations peoples, communities
and businesses are
established and appropriately
resourced.

Governance Indigenous voices are

and embedded in governance, not

Leadership tokenised or consulted after

decisions are made.

Accountability Clear pathways exist for
community feedback to, and

open dialogue with, the firm.

Internal policies and systems
are being adapted to align
with Indigenous rights and
ways of being.

Structural
Change

KRECOIVIMENDED

RESOURCES

« Victorian Aboriginal Legal Service's
Framework for First Nations Cultural
Capability in the Legal Profession provides
detailed descriptors for each domain,
including leadership accountability, cultural
training and structural supports — see
pages 16-19.

« CLCNSW, Aboriginal Cultural Safety
Workbook for Community Legal Centres - see

K ‘review exercises’. J

3.3.3. Resourcing inclusion and
respecting cultural expertise

Culturally safe legal practice cannot be achieved
without acknowledging and properly resourcing
the contributions of First Nations professionals.

KSTAKEHOLDER

INSIGHTS

‘We need to move from ad hoc cultural
support toward systemic, embedded
practice, quided by First Nations voice,
rather than reliant upon it’- Peak
organisation representative.

‘They felt safe because there was
someone like them on the other side of
the table’- First Nations pro bono lawyer.

1 get tired of translating between mob
and non-Indigenous people all the time’-
\First Nations pro bono lawyer. j

Yet too often, First Nations staff are expected to
carry cultural expertise - translating, supporting
and educating others, without formal recognition,
resourcing and compensation.

described as colonial load, is routinely absorbed
burden of colonial load continues to place

without acknowledgement.
~f)
7]
INSIGHT
unfair and unacknowledged pressure on

This emotional and cultural labour, often
Moreton-Robinson observes that the
\First Nations professionals.??

22. Aileen Moreton-Robinson, The White Possessive: Property, Power, and Indigenous Sovereignty (University of Minnesota Press, 2015)


https://www.vals.org.au/wp-content/uploads/2025/06/A-Framework-for-First-Nations-Cultural-Capability-in-the-Legal-Profession.pdf
https://www.vals.org.au/wp-content/uploads/2025/06/A-Framework-for-First-Nations-Cultural-Capability-in-the-Legal-Profession.pdf
https://www.clcnsw.org.au/sites/default/files/2018-08/201602 Aboriginal Cultural Safety Workbook for CLCs_reduced.pdf
https://www.clcnsw.org.au/sites/default/files/2018-08/201602 Aboriginal Cultural Safety Workbook for CLCs_reduced.pdf

To move toward genuine equity and culturally safe
practice, this work must be acknowledged and
compensated - not left to be absorbed and
overused quietly.

Lawyers need to consider how their organisation
recognises the contributions of First Nations
staff, both formally and informally. Firms should
reflect on who holds the cultural expertise within
the organisation and how that work is supported.

Culturally safe legal practice cannot be built in
isolation. Practitioners should look to work in
partnership with First Nations-led legal services and
community organisations, listening to community
voices when developing new projects or protocols.

The partnership approach moves away from ‘doing
for’ towards ‘'working with’, recognising the
leadership of First Nations peoples in designing
and delivering services that reflect their needs

and aspirations.
~f)
0]

Cubillo outlines the importance of
community control, systemic advocacy
and self-determination in culturally
appropriate legal service provision.?

23. Edward J Cubillo, "What Does ‘Self-Determination’ Mean in the
Context of Legal Service Provision for Aboriginal and Torres
Strait Islander Legal Services (ATSILS)?’ (PhD Thesis, University of
Technology Sydney, 2021).

What strong partnerships look like

During the yarning sessions, stakeholders
highlighted the critical role of First
Nations and community-based
organisations as trusted intermediaries in
supporting First Nations clients,
particularly in complex legal and advocacy
contexts. These organisations were often
described as cultural brokers and
advocates who provide an essential bridge
between clients and mainstream services.

For many stakeholders, partnering with
these organisations is not just seen as
helpful, but as fundamental to culturally
safe and effective engagement. First
Nations-led organisations bring deep
cultural knowledge, community trust and
lived experience which are often missing
from mainstream legal services. Through
cultivating these relationships, firms can
build their cultural capability, reduce their
risk of causing harm and ensure their
services are more accessible and relevant
to First Nations clients.

A common view was that community-
based organisations provide a safe entry
point for clients, who may otherwise be
hesitant or distrustful of engaging with
large, formal systems. These partnerships
help to create culturally safe pathways
for clients, ensuring their needs are met
in ways that are respectful and
responsive. Stakeholders also noted that
partnerships should be resourced
appropriately, not seen as tokenistic or
extractive. Building genuine partnerships
with First Nations organisations involves
sharing resources, acknowledging
expertise and supporting their
organisational sustainability.



Do

Partner with First Nations-led and
community-based organisations as trusted
intermediaries to support culturally safe
engagement with clients.

Engage First Nations organisations early and
meaningfully in the planning, design, and delivery
of services and initiatives.

Recognise and respect Indigenous governance
structures and ways of working, adapting your
processes to align with them.

Ensure partnerships are resourced appropriately,
with funding, time, and capacity-building
support.

Focus on long-term relationship-building and trust,
beyond single projects or short-term outcomes.

Acknowledge the expertise of First Nations
organisations and be guided by their knowledge
of community needs and priorities.

Share benefits and outcomes equitably, ensuring
the community and partner organisations also
gain from the partnership.

Maintain consistency in relationships and
points of contact, reducing disruption caused
by staff turnover.

« NSW Law Society, Resources for Solicitors
Working with Aboriginal and Torres Strait
Islander Clients — see pages 17-18 on building
relationships with Aboriginal and Torres
Strait Islander Community-Controlled
organisations.

« CLCNSW, Aboriginal Cultural Safety
Workbook for Community Legal Centres — see
pages 23-24.

Bypass or sideline First Nations organisations,
assuming you can engage directly without their
guidance or relationships.

Treat partnerships as transactional or only
engage when you need community endorsement
for a project.

Impose Western frameworks and decision-
making processes without consideration of
cultural governance.

Rely on unpaid or under-resourced contributions
from community organisations while the firm
benefits.

“Parachute in” for one-off engagements, then
disappear once the firm's objectives are met.

Assume the firm knows best or that
technical expertise outweighs local and
cultural knowledge.

Create partnerships where benefits flow only to
the firm (eg, reputation, business development)
without community gains.

Undermine trust by having new people
constantly reintroducing themselves, forcing
community partners to ‘start again’ each time.


https://www.lawsociety.com.au/sites/default/files/2021-09/Working with Aboriginal and Torres Strait Islander Clients.pdf
https://www.lawsociety.com.au/sites/default/files/2021-09/Working with Aboriginal and Torres Strait Islander Clients.pdf
https://www.lawsociety.com.au/sites/default/files/2021-09/Working with Aboriginal and Torres Strait Islander Clients.pdf
https://www.clcnsw.org.au/sites/default/files/2018-08/201602 Aboriginal Cultural Safety Workbook for CLCs_reduced.pdf
https://www.clcnsw.org.au/sites/default/files/2018-08/201602 Aboriginal Cultural Safety Workbook for CLCs_reduced.pdf
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4. Working with clients

This section focuses on working directly with
First Nations clients in a culturally safe and
respectful way. Building on the foundational
principles outlined earlier, this section offers
guidance on key areas such as confirmation of
Aboriginality, trauma-informed practice, cultural
protocols, and effective communication.

41. Confirmation of Aboriginality

Confirmation of Aboriginality? is a complex and
sensitive issue. Like many aspects of working with
First Nations peoples, it cannot be reduced to a
tick-box exercise or a one-size-fits-all approach.
There are multiple perspectives and diverse
practices across communities, organisations and
sectors regarding how identity is affirmed and
how confirmation is sought, shared or verified.
The complexity of this issue must be considered in
the context of how historical legal definitions of
Aboriginality have impacted the treatment of
Aboriginal people (including in relation to the
removal of children and forced labour). This is also
overlayed with modern government policy that has
standardised a definition of Aboriginality as a
tripartite test that someone must be of Aboriginal
or Torres Strait Islander descent, identify as an
Aboriginal or Torres Strait Islander person, and be
accepted as such by the community in which they
live, or formerly lived. While confirming an
Indigenous person’s identity is now seen to be a
commonly accepted practice in Australia, it must
be acknowledged that the scrutiny of Indigenous
cultural identity is a unique practice that no other
groups in Australia are subject to.

Nevertheless, for law firms, peak bodies and pro
bono service providers, there may be a need to
confirm identity in certain circumstances,
particularly where firms track or report on the
pro bono services they provide First Nations
clients. While not all firms have resources
specifically set aside for this work, many maintain
internal commitments or external reporting

frameworks that require measurement of First
Nations-focused pro bono work.

During focused yarning sessions, stakeholders
consistently cautioned that seeking confirmation
of identity must be approached with cultural
sensitivity, respect and understanding of the
layered complexities and contexts involved.

The ultimate goal of this process is not to
gatekeep or question a person’s identity, but to
ensure integrity in firms carrying out their work
and fulfilling their commitments, while upholding
cultural safety and respect.

Key considerations for law firms:

- Identity is not always formally documented.
Not all First Nations peoples have access to
formal Confirmation of Aboriginality documents
(for example, from a Land Council or community
organisation). Barriers such as families being
dispersed from their home Country, forced child
removals, lack of access to community-controlled
organisations, and lack of identification and
family documentation can impact an individual’s
ability to have their identity formally confirmed.
Rigid or bureaucratic confirmation processes can
be invasive and retraumatising.

+ Community recognition is important.
Community recognition is a central aspect of
Aboriginal identity, which may not always be
formally documented. Processes that rely solely
on paperwork can exclude people who are
recognised by their community as Aboriginal and/
or Torres Strait Islander.

+ Context is important. The purpose for which
confirmation of identity is being sought should
inform the approach taken. For example,
confirming identity for the purpose of allocating
pro bono resources may require a different
process than one involving eligibility for
government services or benefits.

24. The use of the phrase ‘Confirmation of Aboriginality’ is not an endorsement of the terminology, nor the practice. We have used this phrase
for ease of reference, as it is a commonly understood term used by the Australian Government and other bodies to describe this practice on
the Australian mainland (see for example, <https://alc.org.au/confirmation-of-aboriginality/; https://aiatsis.gov.au/proof-aboriginality>).
While this Guide does not expressly address confirmation of Torres Strait Islander identity, we encourage practitioners working with Torres
Strait Islander clients to consider whether or how this practice is understood or applied in Torres Strait Islander communities and, in turn,

whether or how the matters raised in this section apply.
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https://alc.org.au/confirmation-of-aboriginality/
https://aiatsis.gov.au/proof-aboriginality
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Across the yarning sessions, lawyers shared the various ways that they have managed confirmation of
Aboriginality with their First Nations clients. The following are three of the key approaches shared.
This is a non-exhaustive list.

¥

Some firms do not

seek confirmation of
Aboriginality and opt
to rely on an ‘honour

~

-

Some firms have
flexible pathways for
confirmation (eg, a
combination of formal

N B ™

Some firms lean on the standards set
by peak organisations such as Supply
Nation and Indigenous Business
Australia and require an official

documentation,
community

system’ or rely on
trusted referrals from
partners, peers and
community declarations).

Kconnections. / K

references, statutory

Confirmation of Aboriginality from a
Land Council or Aboriginal Community
Controlled Organisation (ACCO) or an
Office of the Registrar of Indigenous

/ KCorporations (ORIC) registration. /

Pro bono practitioners should adopt principled
approaches to Confirmation of Aboriginality that
align with their firm's broader pro bono
commitments. For firms in the process of
developing or refining their approach, it is
essential to do so in genuine consultation with
First Nations communities and organisations they
seek to support, noting that approaches may well
differ across communities and organisations.

Key takeaway:

There is no single correct approach to
Confirmation of Aboriginality. The legal practice
must appreciate the nuance and complexity in the
process of Confirming Aboriginality. Integrity
must always be balanced with cultural safety

and respect.

4.2. Adopting a trauma-informed
approach

First Nations clients may carry experiences of
intergenerational trauma and may have been
harmed by past legal, child protection or criminal
justice interventions. Requiring clients to repeat
distressing stories, using adversarial questioning
styles or failing to acknowledge trauma can all
cause harm. A trauma-informed approach assumes
that trauma may be present in a person’s life,
whether or not it is disclosed, and should
therefore be applied universally, not in response
to known trauma. This includes creating choice,
explaining processes clearly and avoiding
unnecessary repetition of traumatic events.

/gTAKEHOLDER

INSIGHT

‘There’s a fear factor... lawyers are still
seen as an authority... I've had trauma
from a young age’ - First Nations client.

\
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‘They've had to tell their story 4 or 5
times before someone even starts helping’

—First Nations pro bono lawyer. /

\

Importantly, trauma and disability can intersect.
Approximately 45% of Aboriginal and/or Torres
Strait Islander people live with disability or a
long-term health condition.?> Legal practitioners
need to be aware of how trauma, disability and
cultural safety interact, particularly in the
context of communication and accessibility needs.

" SCHOLAR o),
INSIGHT

Walsh et al identify the overlap between
trauma and disability in the lives of
Indigenous people in contact with the
justice system, noting the need for
trauma-informed, culturally safe, and

\disability—aware approaches.? /
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Key principles of trauma-informed
practice

Principle Application

Choice and Allow clients to make decisions
control about how, when and where
meetings occur. Involve them in
decisions that affect the pace
and process of their matter.
Explain the Clearly describe responsibilities,
role of a including acting in the client’s
lawyer best interests, keeping their
information confidential (with
some legal exceptions), and
providing advice, not making
decisions for them. Ensure
clients understand the
distinction between lawyers
and police, child protection and
government authorities.
Clear Explain what will happen and
predictable  when. Avoid legal jargon. Clarify
processes the purpose of each step.
Avoid Many clients report being asked
unnecessary to retell their story multiple
repetition times before receiving help.
Warm Where referrals are needed,
handovers ensure warm introductions and
and minimise the number of people
continuity the client must re-explain their
story to.
Validate Mistrust must be recognised as
reactions a rational response.

25. First Peoples Disability Network, Submission to the Royal Commission into Violence, Abuse, Neglect and Exploitation of People with
Disability, Australian Disability Royal Commission (Submission, 2022) <https://fpdn.org.au/disability-royal-commission/>.

26. Corinne Walsh et al, ‘Supporting Indigenous People with Disability in Contact with the Justice System: A Systematic Scoping Review’ (2023)

38(2) Disability & Society 145.

25


https://fpdn.org.au/disability-royal-commission/
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" SCHOLAR o),
INSIGHT

Anthony et al emphasise that recognising
trauma is essential to building trust and

\ensuring clients feel safe.® /

/RECOMMENDED

RESOURCES

« Law Society of WA, Protocols for Lawyers
with Aboriginal or Torres Strait Islander
Clients in Western Australia - see ‘explaining
the role to client’ and ‘explaining relevant
legal or court processes’.

 Law Society of NT, Indigenous Protocols for
Lawyers in the Northern Territory.

» NSW Legal Aid, Best Practice Standards for
representing Aboriginal clients - see page 9

\ on trauma-informed practice. /

Key takeaway:

Intergenerational trauma must be met with
understanding and awareness. This requires clear
and culturally safe communication, client choice,
and client-affirming legal practices.

4.3. Understanding and
accommodating cultural needs

Culturally safe legal practice requires a
foundational understanding of the diverse cultural
beliefs, practices and historical contexts of First
Nations clients. This includes recognising that
concepts of law, responsibility, communication and
justice often differ significantly from Western legal
frameworks. Practitioners should approach each
engagement with cultural humility and adaptability.

/STAKEHOLDER

INSIGHT

‘Sometimes the process does more harm
than good if people don’t understand our
way of doing things’—First Nations pro

bono lawyer.
- J

Key principles:

 Respect for cultural identity: each client’s
connection to Country, kin, and culture is central
to who they are. These connections may shape
their understanding of authority, justice and
legal processes.

« Recognition of diversity: First Nations peoples
belong to diverse and distinct Nations and
communities, each with their own protocols,
languages and customs.

« Acknowledgement of history: the ongoing
impact of colonisation, including dispossession,
the Stolen Generations, and over-representation
in child protection and criminal justice systems
shapes many clients’ experiences and levels
of trust.

27. Thalia Anthony, Gemma Sentance and Lorana Bartels, ‘Transcending Colonial Legacies: From Criminal Justice to Indigenous Women’s Healing’
in Linda Lentin George et al (eds), Neo-Colonial Injustice and the Mass Imprisonment of Indigenous Women (Palgrave Macmillan, 2020)

95-117.


https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietynt.asn.au/wp-content/uploads/2024/05/indigenous_protocols_for_lawyers.pdf
https://lawsocietynt.asn.au/wp-content/uploads/2024/05/indigenous_protocols_for_lawyers.pdf
https://www.legalaid.nsw.gov.au/content/dam/legalaidnsw/documents/pdf/for-lawyers/professional-development/lawyer-education-series/understanding-our-clients/best-practice-standards-for-representing-aboriginal-clients.pdf
https://www.legalaid.nsw.gov.au/content/dam/legalaidnsw/documents/pdf/for-lawyers/professional-development/lawyer-education-series/understanding-our-clients/best-practice-standards-for-representing-aboriginal-clients.pdf

Legal systems and procedures may conflict with
cultural responsibilities, social expectations and
emotional safety mechanisms for First Nations
clients. Some examples are presented in the
table below.

Cultural
context

Examples of legal practice

implication and response

Sorry Clients may be unavailable

Business for court appearances or

(mourning meetings during periods of

protocols) mourning. Delays or flexibility
may be necessary.

Kinship Kinship systems define social

obligations roles and responsibilities. For
some clients participating in
legal proceedings may require
family or community
consultation, or the presence of
a specific relative.

Gendered Some matters may require

Law (Men’s same-gender representation or

Business/ support. Practitioners should

Women'’s respectfully ask whether

Business) gender or cultural protocols

affect how the client can
participate.

WORKING WITH FIRST NATIONS CLIENTS

Accommodating these needs does not undermine
process, it strengthens engagement and
demonstrates cultural respect, which is essential
for trust.

Key takeaway:

Cultural needs of First Nations clients may
conflict with Western legal practices.
Accommodating such cultural needs strengthens
trust and engagement with First Nations clients.

/RECOMMENDED

RESOURCES

 Law Society of NT, Indigenous Protocols for
Lawyers in the Northern Territory — see
‘Aboriginal languages in the Territory’.

« Law Society of WA, Protocols for Lawyers
with Aboriginal or Torres Strait Islander
Clients in Western Australia - see ‘Aboriginal
languages in Western Australia’ and ‘“Two
cultures meeting’.

» KLC, Service Provision Manual - Working with
Aboriginal clients at Kingsford Legal Centre
- see ‘Local Aboriginal communities’.

e CLCNSW, Aboriginal Cultural Safety
Workbook for Community Legal Centres - see
overview of Aboriginal systems; and families,
protocols and Aboriginal contexts.

« NSW Legal Aid, Best Practice Standards for
representing Aboriginal clients — see pages
7-8 on ‘Understanding culture and

community”.
- /
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https://lawsocietynt.asn.au/wp-content/uploads/2024/05/indigenous_protocols_for_lawyers.pdf
https://lawsocietynt.asn.au/wp-content/uploads/2024/05/indigenous_protocols_for_lawyers.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://www.unsw.edu.au/content/dam/pdfs/law/klc/resources/2024-06-working-with-aboriginal-clients-at-klc.pdf
https://www.unsw.edu.au/content/dam/pdfs/law/klc/resources/2024-06-working-with-aboriginal-clients-at-klc.pdf
https://www.clcnsw.org.au/sites/default/files/2018-08/201602%20Aboriginal%20Cultural%20Safety%20Workbook%20for%20CLCs_reduced.pdf
https://www.clcnsw.org.au/sites/default/files/2018-08/201602%20Aboriginal%20Cultural%20Safety%20Workbook%20for%20CLCs_reduced.pdf
https://www.legalaid.nsw.gov.au/content/dam/legalaidnsw/documents/pdf/for-lawyers/professional-development/lawyer-education-series/understanding-our-clients/best-practice-standards-for-representing-aboriginal-clients.pdf
https://www.legalaid.nsw.gov.au/content/dam/legalaidnsw/documents/pdf/for-lawyers/professional-development/lawyer-education-series/understanding-our-clients/best-practice-standards-for-representing-aboriginal-clients.pdf
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4.4. Communicating and
understanding

Communication has been thoughtfully explored in
existing guidance materials. Rather than
duplicating that content, this section highlights
key principles and encourages readers to engage
with the recommended resources for deeper
practical guidance.

4.4.1. Communicating clearly

Clear communication is central to culturally safe
legal practice. Lawyers should prioritise use of
plain English, short sentences, and concrete
examples. It is important to check for
understanding in ways that are respectful and do
not make the client feel tested or judged.

Visual aids, diagrams and written summaries
can also support communication especially
where clients need to revisit key information
after meetings.

/STAKEHOLDER

INSIGHT

‘Sometimes we just need to yarn. No
agenda. Just time to breathe’-First

\Nations pro bono lawyer. /

" SCHOLAR o),
INSIGHT

Eades highlights how unfamiliar language,
jargon or legalistic phrasing can create
significant barriers for First Nations

Yarning as a culturally safe, non-linear
style of communication.

Stakeholders consistently emphasised the
importance of yarning when working with
First Nations clients. Yarning shifts away
from transactional interactions towards
relational communication. The open-ended
nature of yarning enables conversations to
unfold naturally over time, fostering mutual
understanding and deep listening.

/RECOMMENDED

RESOURCES

« Law Society of WA, Protocols for Lawyers
with Aboriginal or Torres Strait Islander
Clients in Western Australia.

« Victorian Aboriginal Legal Service,
Framework for First Nations Cultural
Capability in the Legal Profession — see
pages 14 and 17.

o CLCNSW, Aboriginal Cultural Safety
Workbook for Community Legal Centres
- see ‘Concept 3C: Communication’.

« NSW Law Society, Resources for Solicitors
Working with Aboriginal and Torres Strait

\clients in legal settings.?® /

\ Islander Clients — see ‘plain English’ tools. /

28. Diana Eades, ‘Communication with Aboriginal Speakers of English in the Legal Process’ (2015) (32(4) Australian Journal of Linguistics 473.


https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://www.vals.org.au/wp-content/uploads/2025/06/A-Framework-for-First-Nations-Cultural-Capability-in-the-Legal-Profession.pdf
https://www.vals.org.au/wp-content/uploads/2025/06/A-Framework-for-First-Nations-Cultural-Capability-in-the-Legal-Profession.pdf
https://www.clcnsw.org.au/sites/default/files/2018-08/201602%20Aboriginal%20Cultural%20Safety%20Workbook%20for%20CLCs_reduced.pdf
https://www.clcnsw.org.au/sites/default/files/2018-08/201602%20Aboriginal%20Cultural%20Safety%20Workbook%20for%20CLCs_reduced.pdf
https://www.lawsociety.com.au/sites/default/files/2021-09/Working%20with%20Aboriginal%20and%20Torres%20Strait%20Islander%20Clients.pdf
https://www.lawsociety.com.au/sites/default/files/2021-09/Working%20with%20Aboriginal%20and%20Torres%20Strait%20Islander%20Clients.pdf
https://www.lawsociety.com.au/sites/default/files/2021-09/Working%20with%20Aboriginal%20and%20Torres%20Strait%20Islander%20Clients.pdf

4.4.2. Using interpreters

Lawyers should not assume a client’s English
proficiency. It is critical to assess whether a client
would benefit from an interpreter, particularly
when dealing with complex or technical matters.

Interpreters are not only needed for traditional
Indigenous languages but sometimes also for
Aboriginal English, especially in formal legal
contexts.?

Best practice includes:

« Assessing interpreter need early

« Explaining the role of the interpreter

« Using accredited interpreters

" SCHOLAR M@\
INSIGHT

As Eades highlights, misunderstandings
of Aboriginal English have contributed
to miscarriages of justice in several

WORKING WITH FIRST NATIONS CLIENTS

/RECOMMENDED

RESOURCES

« Law Society of WA's Protocols for Lawyers
with Aboriginal or Torres Strait Islander
Clients in Western Australia and Law Society
of NT's Indigenous Protocols for Lawyers in
the Northern Territory provide practical
protocols, including how to assess when an
interpreter is required.

* NSW Legal Aid, Best Practice Standards for
representing Aboriginal clients - see page 12

criminal trials.?°
\ J

Key takeaway:

Legal practitioners must adapt their
communication style to suit the needs of the
individual client and prevent miscommunication in
the legal process. Culturally safe communication
may require the use of plain language, visual aids,
interpreters, and relational approaches to
communication such as yarning.

\ on ‘Clear and honest communication’. /

29. See R v Hill[2001] QCA 353.

30. Diana Eades, ‘Communication with Aboriginal Speakers of English in the Legal Process’ (2015) (32(4) Australian Journal of Linguistics 473.
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https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietynt.asn.au/wp-content/uploads/2024/05/indigenous_protocols_for_lawyers.pdf
https://lawsocietynt.asn.au/wp-content/uploads/2024/05/indigenous_protocols_for_lawyers.pdf
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwjPwc3k2LuOAxWNsVYBHUY3NB4QFnoECBoQAQ&url=https%3A%2F%2Fwww.legalaid.nsw.gov.au%2Fcontent%2Fdam%2Flegalaidnsw%2Fdocuments%2Fpdf%2Ffor-lawyers%2Fprofessional-development%2Flawyer-education-series%2Funderstanding-our-clients%2Fbest-practice-standards-for-representing-aboriginal-clients.pdf&usg=AOvVaw1kOM5tyWWsqM3sSzypyFyM&opi=89978449
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwjPwc3k2LuOAxWNsVYBHUY3NB4QFnoECBoQAQ&url=https%3A%2F%2Fwww.legalaid.nsw.gov.au%2Fcontent%2Fdam%2Flegalaidnsw%2Fdocuments%2Fpdf%2Ffor-lawyers%2Fprofessional-development%2Flawyer-education-series%2Funderstanding-our-clients%2Fbest-practice-standards-for-representing-aboriginal-clients.pdf&usg=AOvVaw1kOM5tyWWsqM3sSzypyFyM&opi=89978449
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4.5. Snapshot: Working towards embedding cultural safety in practice

The below content offers a practical snapshot of the themes raised in this section. While not a
comprehensive list, it distils key insights into a quick reference, to support reflection, conversation and

action within firms.

Practical guidance for everyday practice:

Do

Listen actively and create space for clients to
speak in their own way and time.

Respectfully ask clients if there are any
cultural factors that may affect their case.

Consider the physical environment ie using
round tables or displaying Acknowledgement of
Country signage.

Increase First Nations representation across all
levels of the organisation.

Respect cultural protocols relating to gender,
age and communication.

Establish feedback pathways to ensure
clients and staff can safely raise concerns
or suggestions.

What to do - and avoid

Assume all First Nations clients share the same
experiences, views, or needs.

Treat cultural adjustments as optional or
exceptional.

Tokenise cultural practices or treat cultural

safety as a ‘tick-the-box’ compliance task.

Rely on First Nations staff or clients to educate
others or carry the burden of cultural
understanding alone.

Dismiss non-engagement as a sign of disinterest.

Assume silence means agreement or
understanding.



Key takeaway:

Cultural safety is relational work. It asks lawyers
to move slowly when needed. To listen deeply
without rushing or making assumptions. To make
room for different ways of knowing and being.
And above all, to show through consistent and
genuine actions, that First Nations clients are not
just welcome, but respected, heard, and valued.

/RECOMMENDED

RESOURCES

« Law Society of WA, Protocols for Lawyers
with Aboriginal or Torres Strait Islander
Clients in Western Australia.

« CLCNSW, Aboriginal Cultural Safety
Workbook for Community Legal Centres -
see strategies to enhance and embed
cultural safety.

» KLC, Service Provision Manual - Working
with Aboriginal clients at Kingsford Legal
Centre - see pages 24-27.

« NSW Law Society, General Guidance for
Solicitors representing Aboriginal and
Torres Strait Islander Clients.

« Law Society of NT, Indigenous Protocols for
\ Lawyers in the Northern Territory. /



https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://www.clcnsw.org.au/sites/default/files/2018-08/201602%20Aboriginal%20Cultural%20Safety%20Workbook%20for%20CLCs_reduced.pdf
https://www.clcnsw.org.au/sites/default/files/2018-08/201602%20Aboriginal%20Cultural%20Safety%20Workbook%20for%20CLCs_reduced.pdf
https://www.unsw.edu.au/content/dam/pdfs/law/klc/resources/2024-06-working-with-aboriginal-clients-at-klc.pdf
https://www.unsw.edu.au/content/dam/pdfs/law/klc/resources/2024-06-working-with-aboriginal-clients-at-klc.pdf
https://www.unsw.edu.au/content/dam/pdfs/law/klc/resources/2024-06-working-with-aboriginal-clients-at-klc.pdf
https://www.lawsociety.com.au/sites/default/files/2019-05/LS3192_Policy_Guidance-representing-Aboriginal-clients_v1.pdf
https://www.lawsociety.com.au/sites/default/files/2019-05/LS3192_Policy_Guidance-representing-Aboriginal-clients_v1.pdf
https://www.lawsociety.com.au/sites/default/files/2019-05/LS3192_Policy_Guidance-representing-Aboriginal-clients_v1.pdf
https://lawsocietynt.asn.au/wp-content/uploads/2024/05/indigenous_protocols_for_lawyers.pdf
https://lawsocietynt.asn.au/wp-content/uploads/2024/05/indigenous_protocols_for_lawyers.pdf
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5. Embedding human rights

and Indigenous rights in
pro bono practice

This section supports pro bono lawyers to embed
human rights and Indigenous rights frameworks
into their legal practice in a meaningful and
practical way. It recognises that working in
partnership with First Nations people involves
upholding their rights to self-determination,
cultural expression and control over their
knowledge and data.

5.1. Embedding rights-based
practices in pro bono work

To provide effective and respectful legal
assistance to First Nations clients and reduce
systemic barriers for First Nations peoples in
legal practice, pro bono practice must be
grounded in human rights and Indigenous rights
principles. A rights-based approach helps ensure
that First Nations clients receive culturally safe
legal representation that supports
self-determination, equality and meaningful
participation in decisions that affect their lives.

For pro bono lawyers, this means engaging
seriously with frameworks such as:

* Free, Prior and Informed Consent (FPIC);
« Indigenous Data Sovereignty (ID-SOV);

« Indigenous Cultural and Intellectual Property
(ICIP); and

« Community-led solutions and self determination.

These principles are not abstract and they connect
directly to ethical and professional duties.

Rights-based practice should be underpinned by
reference to both domestic and international
human rights frameworks. While many international
human rights instruments, such as the United
Nations Declaration on the Rights of Indigenous

Peoples (UNDRIP),*' have not been implemented in
domestic Australian law, they provide a useful
framework for pro bono practices.

However, embedding human rights and Indigenous
rights in legal practice requires more than
familiarity with frameworks. It demands
consistent, reflective practice that respects and
upholds First Nations peoples’ agency, priorities
and lived experiences.

Across the yarning sessions, stakeholders described
a wide range of engagement with rights-based
frameworks. Some lawyers demonstrated strong
awareness of instruments such as UNDRIP and a
clear commitment to advancing self-determination.
Others were less confident, still developing their
understanding or uncertain about how to apply
these principles in practice.

/gTAKEHOLDER
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‘We actually don't think what we're
aavising them to do is right under UNDRIP’
—Peak organisation representative.

‘Sometimes theyve already signed
something they didn’t understand and it’s
too late. They sign because they need the
money, even If it’s a bad deal’—Peak
organisation representative.

It's what our client wanted. It wasn't the

most protective legal position, but it was

right for them’—Peak organisation
\stakeholder representative. /

31. United Nations General Assembly, United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UN GAOR, 61st sess,
107th plen mtg, Agenda Item 68, UN Doc A/RES/61/295 (13 September 2007).



This variability reinforces the need for ongoing
learning and capacity building. Stakeholders also
described instances where clients felt rushed into
decisions, misunderstood legal documents or had to
retell traumatic stories multiple times without
appropriate support. These experiences reflect
breaches of communication, participation and
consent - all fundamental human rights.

Rights-based lawyering also means re-evaluating
what constitutes a ‘good’ legal outcome when this
conflicts with client priorities. Western legal
traditions may not align with First Nations clients’
values, cultural protocols, or definitions of justice.
Upholding self-determination requires practitioners
to respect client voice as central even when it
challenges conventional legal practice.

RECOMMENDED
RESOURCE

« Law Society of SA’s Protocols for
Lawyers Dealing with Aboriginal Clients
in South Australia emphasises a human
rights approach.

Key takeaway:

A human rights approach is not a checklist - it's a
mindset. Practising in this way means recognising
power imbalances, actively addressing them and
walking alongside First Nations peoples. Employing
and retaining First Nations staff, reducing and
remunerating cultural load, embedding cultural
safety, and fostering solidarity are essential steps
in building lasting trust.



https://www.lawsocietysa.asn.au/site/for-legal-practitioners/guidelines-and-policies/lawyers-protocols-for-dealing-with-aboriginal-clients-in-south-australia.aspx
https://www.lawsocietysa.asn.au/site/for-legal-practitioners/guidelines-and-policies/lawyers-protocols-for-dealing-with-aboriginal-clients-in-south-australia.aspx
https://www.lawsocietysa.asn.au/site/for-legal-practitioners/guidelines-and-policies/lawyers-protocols-for-dealing-with-aboriginal-clients-in-south-australia.aspx

This section explains the principle of FPIC and how
it applies in legal practice. FPIC is central to
supporting the self-determination of First
Nations clients and communities.

5.2.1. Understanding FPIC as a process,
not a moment

The principle of FPIC is central to upholding the
self-determination of First Nations peoples and
ensuring their meaningful participation in
decisions that affect their cultural heritage, lands
and resources. Critically, FPIC is not a one-of f
event. Rather, FPIC is an ongoing relational process
grounded in mutual respect, trust-building and
inclusive dialogue.? It is both procedural and
substantive, requiring continuous engagement
that fosters trust and mutual respect.?

FPIC applies at two key levels in legal practice:

« Individually, in the context of legal advice and
representation, where lawyers should ensure
that First Nations clients are empowered to
make informed decisions, understand their legal
matters and remain actively engaged in the
process.

« Collectively, where decisions affect cultural
heritage, lands, resources or community rights.
In these contexts, FPIC engages with relevant
community structures, cultural protocols and
collective forms of authority.

‘Consent isn't something you get at the
start and then you're done. Things
change. People need to keep coming back,
having those conversations again and
again’-CLC stakeholder.

Although existing resources promote culturally
appropriate practice and effective communication
with First Nations clients, they do not always
reference FPIC explicitly. Nonetheless, they often
reflect its core principles, emphasising the
importance of cultural context, trust building

and clarity.

5.2.2. Addressing power imbalances and
practising ethical consent

Stakeholders shared that FPIC processes are often
compromised by systemic power imbalances. These
can manifest through unequal access to legal advice,
rushed timelines or implied pressures to consent.

A lot of the time, it's not really free
consent if people are being rushed or don't
have proper advice. The power dynamics are
stacked’—Peak organisation representative.

‘Pecple need things explained in a way that
makes sense to them. You can't just dump a
legal document on someone and say ‘sign
this’—First Nations pro bono lawyer.

32. Australian Human Rights Commission, The Community Guide to the UN Declaration on the Rights of Indigenous Peoples (Report, 2010) 25,
which reaffirms FPIC as both a process and a goal, rooted in genuine partnership with First Nations peoples.

33. Corrs Chambers Westgarth, ‘FPIC in the Australian Context: Now and into the Future’ (Web Page, 12 April 2023) <https://www.corrs.com.au/

insights/fpic-in-the-australian-context-now-and-into-the-future>.


https://www.corrs.com.au/insights/fpic-in-the-australian-context-now-and-into-the-future
https://www.corrs.com.au/insights/fpic-in-the-australian-context-now-and-into-the-future

Stakeholders stressed that FPIC must involve
plain language, culturally relevant explanations,
and allowing time for community decision-making
processes to take place.

Do

Understand FPIC as an ongoing, relational
process. Keep coming back to check in, revisit
consent, and adapt to changing circumstances.

Acknowledge and address power imbalances.
Support clients to take the time they need,
provide access to independent legal advice, and
ensure culturally safe engagement.

Communicate in plain language and culturally
appropriate ways. Use interpreters, visuals, and
allow for community decision-making processes.

Ensure engagement happens early. Advocate for
clients’ rights to be consulted at the earliest
stages of project design and decision-making.

Support collective decision-making. Respect
cultural protocols and community-led processes
for giving consent.

When FPIC involves community-level decisions,
such as matters relating to land, culture or
collective rights, lawyers should respect
community decision-making processes, allow time
for consultation and avoid treating consent as an
individualised or transactional matter.

Treat FPIC as a once-off "tick-the-box’ activity.
Obtaining initial consent does not mean the
process is complete.

Rely solely on Western legal documents or jargon,
such as in client engagement letters. Avoid
overwhelming clients with technical language
without proper explanation.

Accept consultation after decisions are already
made. ‘Informing’ people post-decision is not FPIC.

Treat consent as an individualised or
transactional matter. FPIC often involves
collective cultural authority.
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5.3. Indigenous Data Sovereignty
(ID-SOV)

ID-SOV is important for culturally safe legal
practice and for advancing the self-determination
of First Nations peoples. For lawyers, this means
recognising how data about or concerning First
Nations peoples is created, accessed, governed,
and used, and the power dynamics embedded
within those processes.

This section introduces key concepts in ID-SOV
and Indigenous Data Governance (ID-GOV),
drawing on nationally and internationally agreed
definitions.>* These concepts are the foundation
to ensuring that pro bono legal work, involving

5.3.1. Key definitions

data, does not harm or undermine the authority
of First Nations peoples.’®

As pro bono practices, and law firms more broadly,
grapple with rapid technological advancements,
questions as to the sourcing, storage and use of
client data are in the foreground. Firms adopting
new practice management software or other
Artificial Intelligence (Al) tools must bear in mind
both external reporting obligations and the
requirements of ethical practice. When working
with First Nations clients, these requirements
include awareness and implementation of ID-SOV
and ID-GOV.

Term Definition

Indigenous Data
Sovereignty

'The right of Indigenous peoples to exercise ownership over Indigenous data.
Ownership of data can be expressed through the creation, collection, access,

analysis, interpretation, management, dissemination and reuse of Indigenous data’3®

Indigenous Data
Governance

‘The right of Indigenous peoples to autonomously decide what, how and why
Indigenous data are collected, accessed and used. It ensures that data on or

about Indigenous peoples reflects [their] priorities, values, cultures, worldviews

and diversity’3’

Indigenous Data

‘Information or knowledge, in any format or medium, which is about and may affect

Indigenous peoples both collectively and individually’® including statistics.®®

ID-SOV is underpinned by the rights enshrined in UNDRIP.4°

34, This Guide adopts authoritative definitions developed and led by First Nations scholars and organisations. See Maiam nayri Wingara
Indigenous Data Sovereignty Collective, Taking Control of Our Data: A Discussion Paper on Indigenous Data Governance for Aboriginal and
Torres Strait Islander People and Communities (Discussion Paper, January 2024).

35. See the Lowitja Institute’s /ndigenous Data Sovereignty Policy Brief, which describes how ‘[cJolonial practices relating to data have impacted
and continue to negatively impact Aboriginal and Torres Strait Islander peoples and communities’: Lowitja Institute, /ndigenous Data
Sovereignty Policy Brief (Policy Brief, April 2023) 1. See also Maggie Walter, ‘Delivering Indigenous Data Sovereignty’ (Fay Gale Lecture,
Academy of the Social Sciences in Australia, 7 October 2020), where Professor Walter describes how BADDR - Blaming, Aggregate,
Decontextualised, Deficit, and Restricted - data practices (which contrast with ID-GOV and ID-SOV) risk exacerbating existing wrongs.

36. Maiam nayri Wingara notes that ‘[t]his definition is set and internationally agreed. It cannot be changed (even when summarising/
paraphrasing)!” Maiam nayri Wingara Indigenous Data Sovereignty Collective, Taking Control of Our Data: A Discussion Paper on Indigenous
Data Governance for Aboriginal and Torres Strait Islander People and Communities (Discussion Paper, January 2024) 8.

37. Maiam nayri Wingara and Australian Indigenous Governance Institute, /ndigenous Data Sovereignty (Communique, June 2018). See also Maiam
nayri Wingara Indigenous Data Sovereignty Collective, Taking Control of Our Data: A Discussion Paper on Indigenous Data Governance for
Aboriginal and Torres Strait Islander People and Communities (Discussion Paper, January 2024) iv.

38. Maiam nayri Wingara and Australian Indigenous Governance Institute, /ndigenous Data Sovereignty (Communique, June 2018).

39. Maiam nayri Wingara Indigenous Data Sovereignty Collective, 7aking Control of Our Data: A Discussion Paper on Indigenous Data Governance
for Aboriginal and Torres Strait Islander People and Communities (Discussion Paper, January 2024) 1.

40. Especially those enshrined in articles 3, 4, 5, 15(i), 18, 19, 20(i), 23,31, 32, 33, 38 and 42.



5.3.2. Embedding Indigenous Data
Sovereignty (ID-SOV) and
Indigenous Data Governance
(ID-GOV) into practice

Central to ID-SQOV are the guiding principles
developed at the 2018 Indigenous Data Sovereignty
Summit. For legal practitioners, these principles
provide a clear framework for how to support First
Nations peoples’ rights to control and benefit from
their own data.

Foundational Principles for ID-SOV - asserted
at the 2018 Indigenous Data Sovereignty
Summit

First Nations peoples have the right to:

« Exercise control of the data ecosystem including
creation, development, stewardship, analysis,
dissemination and infrastructure.

« Data that is contextual and disaggregated
(available and accessible at individual,
community and First Nations levels).

« Data that is relevant and empowers sustainable
self-determination and effective
self-governance.

« Data structures that are accountable to
Indigenous peoples and First Nations.

« Data that is protective and respects [First
Nations peoples’] individual and collective
interests.#!

These ID-SQV principles should be advanced by
embedding ID-GOV mechanisms into practice,
including in the adoption and use of Al tools.

WORKING WITH FIRST NATIONS CLIENTS

/RECOIVIMENDED

RESOURCES

« Lowitja Institute and Maiam nayri Wingara,
Discussion Paper - Taking Control of Our
Data: Indigenous Data Governance for
Aboriginal and Torres Strait Islander People
and Communities.

 Maiam nayri Wingara, Communique - 2023
Indigenous Data Sovereignty Summit.

« Lowitja Institute, Policy Brief - Indigenous
k Data Sovereignty.

J

Key takeaway:

First Nations peoples have a right to control how
data about them is created, stored, accessed, and
used. Principles of ID-SOV and ID-GOV must be
meaningfully embedded into all legal work to
ensure ethical and community-led data practices.

5.4. Indigenous Cultural and
Intellectual Property (ICIP)

Understanding and respecting ICIP is essential for
lawyers working with First Nations clients, even
where the matter does not involve intellectual
property law. Pro bono legal work frequently
involves documenting stories, gathering evidence,
drafting submissions and engaging with
community-led initiatives; all actions that often
intersect with ICIP.

This section explains what ICIP is, why it matters
and how lawyers can work towards embedding
ICIP principles into their practice.

41. Maiam nayri Wingara and Australian Indigenous Governance Institute, /ndigenous Data Sovereignty (Communique, June 2018).
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https://www.lowitja.org.au/wp-content/uploads/2024/01/Taking-Control-of-Our-Data-Discussion-Paper.pdf
https://www.lowitja.org.au/wp-content/uploads/2024/01/Taking-Control-of-Our-Data-Discussion-Paper.pdf
https://www.lowitja.org.au/wp-content/uploads/2024/01/Taking-Control-of-Our-Data-Discussion-Paper.pdf
https://www.lowitja.org.au/wp-content/uploads/2024/01/Taking-Control-of-Our-Data-Discussion-Paper.pdf
https://static1.squarespace.com/static/5b3043afb40b9d20411f3512/t/64f7b64b19d9dd4616bf2c75/1693955660219/Indigenous+Data+Governance+Communique+2023.pdf
https://static1.squarespace.com/static/5b3043afb40b9d20411f3512/t/64f7b64b19d9dd4616bf2c75/1693955660219/Indigenous+Data+Governance+Communique+2023.pdf
https://www.lowitja.org.au/wp-content/uploads/2023/07/Indigenous-Data-Sovereignty-Policy-Brief.pdf
https://www.lowitja.org.au/wp-content/uploads/2023/07/Indigenous-Data-Sovereignty-Policy-Brief.pdf

5.4.1. Key definitions and the current
legal framework

ICIP refers to Indigenous cultural heritage,
knowledge, and expressions. Sometimes the terms
Traditional Knowledge (TK) and Traditional
Cultural Expressions (TCE) are used to describe
aspects of ICIP*? The rights of Indigenous
peoples to ‘maintain, control, protect and develop
their cultural heritage, TK and TCE are enshrined
in UNDRIP4

U

Currently, Australian intellectual property
legislation may assist to protect ICIP but is
deficient in its ability to accommodate all forms
of TK and TCE. In early 2023, the Australian
Government announced its intention to develop
standalone legislation to protect ICIP, through a
First Nations-led process.*

Stakeholders noted that current legal
frameworks do not adequately protect
community ownership of stories,
knowledges and cultural expressions.
This leaves cultural data and storytelling
vulnerable to misappropriation and
exploitation. For First Nations clients and
communities, knowledge sharing is not a
simple transaction. It carries deep
cultural responsibilities, rights and
relational context.

5.4.2. Embedding Indigenous Cultural and
Intellectual Property (ICIP)
principles into practice

Legal professionals must understand that sharing
cultural knowledge involves more than obtaining
individual consent. It often requires collective
decision-making, community control and cultural
authority. The concept of ‘who owns the
narrative’ is a live and unresolved tension,
particularly in pro bono legal work that engages
with personal or community stories.

Legal services must integrate ICIP principles,
ensuring ethical use and protection. Ultimately,
protecting ICIP means working in ways that
uphold community control, respect cultural
protocols, and ensure First Nations clients retain
authority over how their stories and knowledges
are used.

While there may be scope for using existing
Western legal frameworks, such as existing
intellectual property protections and misleading
and deceptive conduct prohibitions,* to assist in
the protection of ICIP, practitioners must
recognise that these frameworks are deficient in
providing protection for ICIP. They should not be
relied upon as the sole means of defining or
determining ownership, rights, or permissions
around Indigenous cultural material.

42. See, for example, World Intellectual Property Organisation, Traditional Knowledge (Web Page) <https://www.wipo.int/en/web/
traditional-knowledge/tk/index>; World Intellectural Property Organisation, Traditional Cultural Expressions (Web Page) <https://www.
wipo.int/en/web/traditional-knowledge/traditional-cultural-expressions/index>. These terms are also used in UNDRIP, art 31.

43. UNDRIP, art 31(1).

44. This commitment to develop new laws through a First Nations-led process was announced in the National Cultural Policy, Revive: a place for
every story, a story for every place on 30 January 2023: see Australian Government, ‘Protecting Indigenous Cultural and Intellectual
Property’ <https://www.arts.gov.au/what-we-do/indigenous-arts-and-languages/protecting-indigenous-cultural-and-intellectual-

property>.

45. See, for example, section 18 of the Australian Consumer Law, Schedule 2 to the Competition and Consumer Act 2010 (Cth).


https://www.wipo.int/en/web/traditional-knowledge/tk/index
https://www.wipo.int/en/web/traditional-knowledge/tk/index
https://www.wipo.int/en/web/traditional-knowledge/traditional-cultural-expressions/index
https://www.wipo.int/en/web/traditional-knowledge/traditional-cultural-expressions/index
https://www.arts.gov.au/what-we-do/indigenous-arts-and-languages/protecting-indigenous-cultural-and-intellectual-property
https://www.arts.gov.au/what-we-do/indigenous-arts-and-languages/protecting-indigenous-cultural-and-intellectual-property
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Practical guidance: What to do - and avoid

Do

Recognise that ICIP is collective in nature and
cannot be equated with Western notions of
individual ownership.

Respect cultural protocols relating to
storytelling, authorship and attribution.

Develop practices that support collective
authorship and informed decision-making about

how cultural content is shared, used and stored.

Ensure First Nations clients and communities
have the ability to review, revise or withdraw
their contributions, especially when cultural or
spiritual material is involved.

Seek guidance from First Nations people in
authority about local protocols and any
restrictions or conditions.

4y

&

Assume individual consent is enough.

Publish or share cultural stories or materials
without first confirming community consent and
appropriate cultural authority.

Treat cultural knowledge as public domain simply
because it's been shared via conversation,
documentation or on the internet.

Remove stories or knowledge from their cultural
context by editing, para phrasing, re-framing or
presenting them without consultation.

Rely solely on Western legal frameworks to define
or determine ownership, rights, or permissions
around Indigenous cultural material.

Q"'




Case Study: Aligning Copyright Practices with
Indigenous Cultural Principles

4 N

As awareness of ICIP continues to grow, law firms are
increasingly being asked to consider how their standard legal
practices align with First Nations cultural protocols.

One pro bono practitioner reflected: /ve had a lot of
questions about what is the role of a predominantly
non-Indigenous law firm advising on Indigenous Cultural
Intellectual Property’

In response, the firm's pro bono team collaborated with its
intellectual property group to rework the contract, seeking
input from the client to ensure the terms were culturally
appropriate. The revised contract recognised cultural
authority and community protocols, avoided assumptions of
individual ownership where collective rights applied, and
offered pathways for ongoing consent and control over how
cultural content was used.

In the case highlighted here, a First Nations client had
sought advice not only on legal rights, but also on how to
protect cultural knowledge in line with community
expectations. The firm's standard intellectual property
contract included a default copyright clause that retained
ownership in ways that conflicted with Indigenous
understandings of authorship, storytelling, and collective
custodianship.

This process became a catalyst for broader conversations

within the firm about cultural safety, legal ethics, and the

limits of Western legal frameworks. It demonstrated the
importance of moving beyond legal minimums to embed respect
and cultural responsibility into everyday legal tools. J




KRECOMMENDED

RESOURCES

« Arts Law Centre of Australia, Information
Sheet - Indigenous Cultural and Intellectual
Property (ICIP).

« Terri Janke & Company, True Tracks®
principles - a “10 principle framework for
working with Indigenous peoples to protect
ICIP" which ‘provides the basis for the
creation of ICIP Protocols for organisations,
businesses and projects involving Indigenous
peoples and ICIP".

« Creative Australia, Protocols for using First
Nations cultural and intellectual property in

\ the arts. j

Key takeaway:

ICIP cannot be understood by merely applying
frameworks and notions of the Western legal
system. Legal practitioners must respect cultural
authority and ensure that First Nations
communities have control over how their stories
are used.



https://www.artslaw.com.au/information-sheet/indigenous-cultural-intellectual-property-icip-aitb/
https://www.artslaw.com.au/information-sheet/indigenous-cultural-intellectual-property-icip-aitb/
https://www.artslaw.com.au/information-sheet/indigenous-cultural-intellectual-property-icip-aitb/
https://www.terrijanke.com.au/icip
https://www.terrijanke.com.au/icip
https://creative.gov.au/first-nations-arts/protocols-for-using-first-nations-cultural-and-intellectual-property-in-the-arts
https://creative.gov.au/first-nations-arts/protocols-for-using-first-nations-cultural-and-intellectual-property-in-the-arts
https://creative.gov.au/first-nations-arts/protocols-for-using-first-nations-cultural-and-intellectual-property-in-the-arts

42

6. Moments of change:
Narratives of cultural safety
In practice

Rather than concluding with a summary, this Guide
closes with a narrative grounded in lived
experience and moments of reflection.

This approach reflects the reality that embedding
cultural safety is not a linear process. It unfolds
through moments of reflection, discomfort,
dialogue and care. It's a practice of listening
deeply, acting with humility, and being willing to
re-shape systems, not just individual behaviours.
It's also not a checklist. It's something lived,
learned and continually negotiated, often in
moments that don't fit neatly into policy
frameworks or practice guides.

Across the pro bono sector, practitioners have
shared how their understanding of cultural safety
has shifted, not all at once, but through
accumulated experiences, quiet conversations, and
moments of discomfort that have led to change.

For many, it began with a growing awareness that
physical environments and symbolism matter. A
First Nations lawyer recalled the subtle yet
meaningful impact of seeing an Acknowledgement
of Country sign in a meeting room: 'Even just
putting a sign up that acknowledges Country
makes a difference - it tells people they're seen’.

Many firms are embarking on similar journeys,
updating their spaces with Aboriginal artwork,
flags and signage. These gestures don’t change
systems overnight, but they signal intent and
create entry points for more meaningful work and
genuine impact.

Meaningful work and genuine impact often come
through deep listening and adjusting
communication styles to suit the expressed needs
of clients. One lawyer spoke about struggling to
reach a client, calls went unanswered, emails
bounced. Frustration was mounting, until a First
Nations colleague suggested a different approach:
"Why not drive out and have a yarn? So they did.
Two hours each way for a cup of tea. The
paperwork got signed, but more importantly, a
relationship began.

As relationships strengthen, practitioners notice
patterns they hadn’t fully understood before.
Silence isn't disinterest. Requests that challenge
standard practice, like involving extended family
members in meetings, aren’t obstacles, but
expressions of cultural safety.



One lawyer recalled a moment when a client
wouldn’t engage unless his cousin could be
present. While this sat outside the firm’s usual
policy around confidentiality, the lawyer made it
work. It turned out to be an important step in
building trust and creating a culturally safe space.

A First Nations adviser challenged the assumption
that legal evidence must always look a certain
way: ‘Storytelling is valid. It doesn’t have to look
like a statutory declarationi. That insight shifted
how some lawyers in their firm gathered
information. They began using visual tools, plain
English explanations, and open-ended
conversations. Legal advice wasn't just more
accessible; it was more human. ‘Legal advice
should build trust, not just solve problems’

The idea that doing what's culturally respectful
might mean stepping outside rigid rules has been
shared by practitioners again and again. Several
lawyers described moments of tension between
legal norms and cultural protocols. With time and
reflection, many learned to treat these moments
not as problems to fix, but as invitations to
rethink what good practice looks like.

These actions arent only about individual
reflection; they require structural support.
Practitioners spoke about the need for continuity
and sustainability in staffing, time to build
rapport, and shared accountability across teams.
One stakeholder put it simply:

1

Trust and relational depth determine how advice
is received. It’s not just about the law—it’s about
how the law is delivered.

4]
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7. Useful resources

Jurisdiction

Organisation

Title and Link

National Australian Pro Pro Bono Guide - Aboriginal and Torres Strait Islander Legal

Bono Centre Services (ATSILS) (2009)

Australian Pro Australian Pro Bono Manual - Assisting clients with diverse

Bono Centre needs (2022)

Lowitja Institute ~ Assessment and Evaluation Toolkit - Indigenous Data
Sovereignty Readiness (2022)
Information sheet - Indigenous Data Governance and
Sovereignty (2021)
Policy Brief — Indigenous Data Sovereignty (2023)

Lowitja Institute  Discussion Paper - Taking Control of Our Data: Indigenous

and Maiam nayri Data Governance for Aboriginal and Torres Strait Islander

Wingara People and Communities (2024)

Maiam nayri Communique - 2023 Indigenous Data Sovereignty

Wingara Summit (2023)

Arts Law Centre Information Sheet - Indigenous Cultural and Intellectual
Property (ICIP) (2024)

Creative Australia  Protocols for using First Nations cultural and intellectual
property in the arts (2019)

Terri Janke & Various Written and Audio-Visual Resources

Company

NSW NSW Legal Aid Best Practice Standards for representing Aboriginal

clients (2024)
Guidance - Making services work for Aboriginal
people (2006)

NSW Law Society  General Guidance for Solicitors representing Aboriginal and

Torres Strait Islander Clients (2021)

Resources for Solicitors Working with Aboriginal and Torres
Strait Islander Clients (2021)

Community Legal
Centres NSW

Aboriginal Cultural Safety Workbook for Community Legal
Centres (2016)

Kingsford Legal
Centre

Service Provision Manual - Working with Aboriginal clients
at Kingsford Legal Centre (2015)



https://www.probonocentre.org.au/legal-help/atsils-pbg/
https://www.probonocentre.org.au/legal-help/atsils-pbg/
https://www.probonocentre.org.au/aus-pro-bono-manual/part-1/chap-1-14/
https://www.probonocentre.org.au/aus-pro-bono-manual/part-1/chap-1-14/
https://www.lowitja.org.au/tools/indigenous-data-sovereignty-readiness-assessment-and-evaluation-toolkit/
https://www.lowitja.org.au/tools/indigenous-data-sovereignty-readiness-assessment-and-evaluation-toolkit/
https://www.lowitja.org.au/wp-content/uploads/2023/10/328550_data-governance-and-sovereignty.pdf
https://www.lowitja.org.au/wp-content/uploads/2023/10/328550_data-governance-and-sovereignty.pdf
https://www.lowitja.org.au/wp-content/uploads/2023/07/Indigenous-Data-Sovereignty-Policy-Brief.pdf
https://www.lowitja.org.au/news/taking-control-of-our-data-a-discussion-paper-on-indigenous-data-governance-for-aboriginal-and-torres-strait-islander-people-and-communities/
https://www.lowitja.org.au/news/taking-control-of-our-data-a-discussion-paper-on-indigenous-data-governance-for-aboriginal-and-torres-strait-islander-people-and-communities/
https://www.lowitja.org.au/news/taking-control-of-our-data-a-discussion-paper-on-indigenous-data-governance-for-aboriginal-and-torres-strait-islander-people-and-communities/
https://static1.squarespace.com/static/5b3043afb40b9d20411f3512/t/64f7b64b19d9dd4616bf2c75/1693955660219/Indigenous+Data+Governance+Communique+2023.pdf
https://static1.squarespace.com/static/5b3043afb40b9d20411f3512/t/64f7b64b19d9dd4616bf2c75/1693955660219/Indigenous+Data+Governance+Communique+2023.pdf
https://www.artslaw.com.au/information-sheet/indigenous-cultural-intellectual-property-icip-aitb/
https://www.artslaw.com.au/information-sheet/indigenous-cultural-intellectual-property-icip-aitb/
https://creative.gov.au/first-nations-arts/protocols-for-using-first-nations-cultural-and-intellectual-property-in-the-arts
https://creative.gov.au/first-nations-arts/protocols-for-using-first-nations-cultural-and-intellectual-property-in-the-arts
https://www.terrijanke.com.au/resources
https://www.legalaid.nsw.gov.au/content/dam/legalaidnsw/documents/pdf/for-lawyers/professional-development/lawyer-education-series/understanding-our-clients/best-practice-standards-for-representing-aboriginal-clients.pdf
https://www.legalaid.nsw.gov.au/content/dam/legalaidnsw/documents/pdf/for-lawyers/professional-development/lawyer-education-series/understanding-our-clients/best-practice-standards-for-representing-aboriginal-clients.pdf
https://www.lawsociety.com.au/sites/default/files/2018-03/Making-our-services-work-for-Aboriginal-people_0.pdf
https://www.lawsociety.com.au/sites/default/files/2018-03/Making-our-services-work-for-Aboriginal-people_0.pdf
https://www.lawsociety.com.au/sites/default/files/2019-05/LS3192_Policy_Guidance-representing-Aboriginal-clients_v1.pdf
https://www.lawsociety.com.au/sites/default/files/2019-05/LS3192_Policy_Guidance-representing-Aboriginal-clients_v1.pdf
https://www.lawsociety.com.au/sites/default/files/2021-09/Working with Aboriginal and Torres Strait Islander Clients.pdf
https://www.lawsociety.com.au/sites/default/files/2021-09/Working with Aboriginal and Torres Strait Islander Clients.pdf
https://www.clcnsw.org.au/sites/default/files/2018-08/201602 Aboriginal Cultural Safety Workbook for CLCs_reduced.pdf
https://www.clcnsw.org.au/sites/default/files/2018-08/201602 Aboriginal Cultural Safety Workbook for CLCs_reduced.pdf
https://www.unsw.edu.au/content/dam/pdfs/law/klc/resources/2024-06-working-with-aboriginal-clients-at-klc.pdf
https://www.unsw.edu.au/content/dam/pdfs/law/klc/resources/2024-06-working-with-aboriginal-clients-at-klc.pdf

Jurisdiction

Organisation
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Title and Link

NT Law Society of Indigenous Protocols for Lawyers in the Northern
NT Territory (2015)
Vic Legal Aid Victoria  Measures for Victorian Legal Aid Practice Standards (2024)
Victorian Framework for First Nations Cultural Capability in the Legal
Aboriginal Legal Profession (2025)
Service, Law
Institute of
Victoria, Victoria
Legal Aid
WA Law Society of Protocols for Lawyers with Aboriginal or Torres Strait
WA Islander Clients in Western Australia (2017)
SA Law Society of SA  Protocols for Lawyers Dealing with Aboriginal Clients in

South Australia (2020)

International

United Nations

United Nations Declaration on the Rights of Indigenous
Peoples (2007)
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https://lawsocietynt.asn.au/wp-content/uploads/2024/05/indigenous_protocols_for_lawyers.pdf
https://lawsocietynt.asn.au/wp-content/uploads/2024/05/indigenous_protocols_for_lawyers.pdf
https://www.legalaid.vic.gov.au/sites/default/files/2025-07/vla-measures-for-vla-practice-standards-december-2024.docx
https://www.vals.org.au/wp-content/uploads/2025/06/A-Framework-for-First-Nations-Cultural-Capability-in-the-Legal-Profession.pdf
https://www.vals.org.au/wp-content/uploads/2025/06/A-Framework-for-First-Nations-Cultural-Capability-in-the-Legal-Profession.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://lawsocietywa.asn.au/wp-content/uploads/2023/01/Protocols-for-Lawyers-with-Aboriginal-or-Torres-Strait-Islander-Clients-in-Western-Australia-1.pdf
https://www.lawsocietysa.asn.au/site/for-legal-practitioners/guidelines-and-policies/lawyers-protocols-for-dealing-with-aboriginal-clients-in-south-australia.aspx
https://www.lawsocietysa.asn.au/site/for-legal-practitioners/guidelines-and-policies/lawyers-protocols-for-dealing-with-aboriginal-clients-in-south-australia.aspx
https://www.ohchr.org/sites/default/files/Documents/Publications/Declaration_indigenous_en.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/Declaration_indigenous_en.pdf
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The Project Team

N

Indigenous engagement consultancy, Messenger Bird Collective (MBC),
held a central role in the development of this Guide. Providing expert
advice, knowledge and culturally informed approaches, MBC’s
involvement ensured the work was grounded in First Nations
perspectives, community priorities, and cultural integrity. MBC led the
stakeholder consultations that informed this Guide.

/
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ﬁ AUSTRALIAN

PRO BOMNO CENTRE

The Australian Pro Bono Centre (APBC) is the national centre of \
leadership for pro bono legal services, working to grow participation and
excellence in pro bono. APBC led the coordination of this Guide, through
its leadership on pro bono legal practice and its commitment to culturally
safe, rights-based approaches. APBC worked closely with First Nations

advisers to ensure the Guide is practical, grounded and rights-based.

N

=
=

\\Wé HERBERT SMITH
< FREEHILLS
IS KRAMER

Herbert Smith Freehills Kramer (HSF Kramer) is a leading global law firm
with a significant history of providing pro bono legal services.

Supporting First Nations clients and communities is a core focus of HSF
Kramer's Australian pro bono practice. The HSF Kramer pro bono team

has been integral to the conception and development of the Guide, with
particular leadership from Kishaya Delaney. /




Abbreviations

Acronym Meaning

ACCO Aboriginal Community Controlled Organisation

Al Artificial Intelligence

APBC Australian Pro Bono Centre

ATSILS Aboriginal and Torres Strait Islander Legal Service

CLC Community Legal Centre

CLCNSW Community Legal Centres New South Wales

FPIC Free, Prior and Informed Consent

HSF Kramer Herbert Smith Freehills Kramer

ICIP Indigenous Cultural and Intellectual Property

ICCPR International Covenant on Civil and Political Rights

ID-GOV Indigenous Data Governance

ID-SOV Indigenous Data Sovereignty

KLC Kingsford Legal Centre

MBC Messenger Bird Collective

ORIC Office of the Registrar of Indigenous Corporations

RAP Reconciliation Action Plan

RBA Reserve Bank of Australia

TCE Traditional Cultural Expressions

TK Traditional Knowledge

UNDRIP United Nations Declaration on the Rights of Indigenous
Peoples

VLA Victoria Legal Aid
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